APPEAL TO THE CHIEF OF THE FOREST SERVICE
OF A DECISION BY THE REGIONAL FORESTER
REGION FOUR USDA FOREST SERVICE

Idaho Conservation League ) In RE Appeal of the Record
Idaho Rivers United ) of Decision and FEIS for the Revised
The Wilderness Society ) Forest Plans for the Southwest
Pacific Rivers Council ) Idaho Ecogroup (Boise, Payette,

) and Sawtooth National Forests)

)
APPELLANTS )

)

v. )

)
Jack Troyer )
Regional Forester )
Intermountain Region )
USDA Forest Service )
RESPONDENT )

NOTICE OF APPEAL
STATEMENT OF REASONS
RELIEF REQUESTED

DATED this  /12/ day of November, 2003
By
John Robison

Conservation Associate
Idaho Conservation League
PO Box 844. Boise, ID 83701
(208) 346-6942 ext. 13

ICL, TWS, PRC and IRU Appeal of SWIE FEIS and RODs for
The Boise, Payette, and Sawtooth LRMPs, page 1 of 105.



APPELLANTS

Appellant Idaho Conservation League (ICL) is a non-profit conservation organization with 3,000
members. The mission of the Idaho Conservation League is to protect and restore the water,
wildlands, and wildlife of Idaho through citizen action, public education, and professional
advocacy. ICL members participate in recreation activities in the Boise, Payette, and Sawtooth
National Forests, including bird watching, hiking, fishing, and hunting. The Revised Forest Plans
for the Boise, Payette, and Sawtooth National Forests would negatively impact the plants,
wildlife, ecological integrity, and scenery of these National Forests that ICL member’s value.

Appellant The Wilderness Society is a 200,000 member nonprofit conservation organization
dedicated to the preservation of wilderness and the establishment of a nation-wide network of
wild lands and the fostering of an American land ethic. TWS brings economic and ecological
analysis and policy advocacy to conservation issues on public lands. TWS is based in
Washington D.C. and has eight regional offices, including one in Boise, ID. TWS has been
involved in forest management on the Boise, Payette, and Sawtooth National Forests for several
years. TWS members use and enjoy the resources on the Boise, Payette, and Sawtooth National
Forests, including roadless areas and fish and wildlife populations.

Pacific Rivers Council (“PRC”) is a non-profit conservation organization dedicated to the
development and implementation of science-based public policies that protect and restore aquatic
ecosystems and the species that depend on them. PRC is incorporated and has its headquarters in
the State of Oregon. For over a decade, PRC has developed substantial scientific, legal,
economic, and policy support for ecologically sound forest management standards in the Pacific
Northwest. PRC has members in 26 states, including Idaho, and Canada. PRC members
participate in recreational activities, such as hiking, backpacking, cross-country skiing, nature
photography, and river and lake boating throughout the west, including Idaho, and where
possible, observe and benefit from native fish dependent on Idaho forests. Many of PRC’s
members participate in recreational activities such as hiking, backpacking, cross-country skiing,
nature photography, fishing and river and lake boating throughout the Montana and, where
possible, observe salmonid species, including bull trout and west slope cutthroat trout.

The failure of federal lands management policies to protect freshwater habitats for salmon and
other native aquatic species led PRC to become a lead advocate for the Aquatic Conservation
Strategy component of the federal Northwest Forest Plan during 1990-93. PRC has been a
strong proponent since 1993 of a science-based regional plan for the Interior Columbia Basin of
which the three Southwest Idaho Ecogroup National Forests are a part. We have participated
extensively in federal lands policy processes affecting water quality and aquatic biota in the
Interior Columbia Basin, including Pacfish and Infish, the Eastside and Upper Columbia EIS
projects, and the Draft and Supplemental EIS's for the Interior Columbia Basin Ecosystem
Management Project." Most recently, on June 15, 2001, PRC commented on the DEIS and

! Seee. g. PRC, "Comments on the Environmental Assessment for the Implementation of Interim Strategies for
Managing Anadromous Fish-Producing Watersheds in Eastern Oregon and Washington, Idaho, and Portions of
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Proposed Revisions to the Boise, Payette, and Sawtooth National Forests Forest Plans.

PRC has consistently advocated for federal and state policies that effectively control the effects
of road building, logging, grazing, mining and other land uses on aquatic species and their
habitats. In particularly, we have worked for many years to bring the environmental impacts
associated with roads to the forefront of environmental policy debates and to gain greater
recognition for the significance of roadless and lightly roaded areas to aquatic conservation and
recovery. Specifically, we have engaged in work intended to ensure that the Forest Service
administrative policies regarding road building and maintenance are implemented as intended.”

Appellant Idaho Rivers United (IRU) is a statewide, non-profit river conservation organization
with over 2500 members. Most of our members are avid river users - boaters, fishing enthusiasts,
hikers, swimmers - and all of our members support our mission to protect and enhance the
biological integrity of Idaho's rivers. Since its founding in 1990, Idaho Rivers United has been

actively involved in advocating for protection and restoration of water quality and healthy fish
populations of Idaho's National Forest rivers. IRU members participate in recreation activities
throughout the Boise, Payette and Sawtooth National Forests and support sound watershed
management strategies to protect water quality and fish populations throughout the forest. The
Revised Forest Plans will negatively impact these values supported by IRU's membership.

California (Pacfish) (May 20, 1994) (11 pages); PRC, Letter to David Wright Infish Team Leader commenting on
Infish EA (12 July 1995) (14 pp); Columbia River Bioregion Campaign, Key Elements of Ecological Planning:
Management Principles, Recommendations, and Guidelines for Federal Lands East of the Cascade Crest in Oregon
and Washington (19 May 1995) (113 pages);PRC, "A Call for a Comprehensive Watershed and Wild Fish
Conservation Program in Eastern Oregon and Washington," Briefing Book (February 1995) (33 pages); PRC,
Comments on the Interior Columbia Basin Ecosystem Management Project Draft

Environmental Impact Statements for the Eastside and Upper Columbia River Basin, dated May 1, 1998, 32 pp;
PRC Comments on ICBEMP DEIS, SDEIS and FEIS, 1998-2000; PRC, Pacific Rivers Council Protest to December
2000 FEIS and March 2000 SEIS for ICBEMP (15 January 2000); Pacific Rivers Council, Protest of Regional
Executives' Decision to Implement Alternative S2 as described in the Final Environmental Impact Statement
(December 2000) and the Supplemental Environmental Impact Statement (March 2000) for the Interior Columbia
Basin Ecosystem Management Project (15 January 2001) 29 pp.

2 PRC, Roads and Rivers: An Implementation Guide to the Forest Service Roads Policy (November 2002) (Policy
Implementation Guide (2002).
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NOTICE OF APPEAL

On July 25, 2003 USDA Forest Service Intermountain Region Regional Forester Jack Troyer signed
a Record of Decision (ROD) for the Revised Forest Plans (RFPs) for the Boise, Payette, and
Sawtooth National Forests. This appeal is timely pursuant to 36 C.F.R. § 217.8(a)(3). The
Regional Forester's decision is based upon analysis referenced in the Final Environmental Impact
Statement (FEIS) for the Southwest Idaho Ecogroup Land and Resource Management Plans.

The ROD selected Alternative 7.

Pursuant to 36 C.F.R. § 217, Appellants hereby appeal Regional Forester Troyer's decision to
approve the unlawfully inadequate plans. As a result of the Regional Forester’s selection of
Alternative 7, the appellants would be directly and significantly affected by environmental
degradation from road construction and reconstruction, logging, grazing, and motorized recreation.
Appellants are conservation organizations working to ensure protection of wildlife habitat and
watersheds within Idaho and the Pacific Northwest. The groups’ members use the general areas for
primitive recreation, fishing, wildlife watching, and other forest related activities. The proposed
activities, if implemented, will result in forest fragmentation, degradation of wildlife habitat,
recreational user conflicts, and reduce visual and recreational quality, among other impacts, in and
around the analysis area.

Staff and members of individual appellant groups regularly use the Boise, Payette, and Sawtooth
National Forests and the areas specifically impacted by the decisions made in the RODs for work,
recreation, wildlife observation, and other forest-related activities. Implementation of the RODs
Revised Forest Plans will adversely affect Appellants, their members and the public at large.

Appellants will demonstrate that the Regional Forester's decision is in error and not in accordance
with the legal requirements of the National Environmental Policy Act (NEPA), 42 U.S.C. §§ 4321
et seq., and its implementing regulations, and the National Forest Management Act (NFMA), 16
U.S.C. § 1600 et seq., and its implementing regulations.

Although the Appeal Record “is the information assembled and/or created during the course of an
appeal and upon which review of an appeal is conducted,” and includes “the decisional
documentation, the appeal, the Responsible Official’s documentation of the informal disposition
meeting, the public notice of decision document, and written comments submitted by interested
parties,” 36 C.F.R. 215.2, in NEPA cases, such as this, the Appellants may extend the record
“beyond the administrative record and permit the introduction of new evidence.””

3 Oregon Natural Resource Council v. Lowe, 109 F.3d 521, 526 (9th Cir. 1997).
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STATEMENT OF REASONS

I. The Boise, Pavette, and Sawtooth LRMPs Violate the NFMA and the Roadless
Area Conservation Rule

A. The Boise, Payette, and Sawtooth LRMPs Assign Management Prescriptions to Roadless
Areas that Violate the Roadless Area Conservation Rule.

The Boise, Payette, and Sawtooth LRMP RODs state that “All IRAs (Inventoried Roadless Areas)
will be managed consistent with the most current national direction for management of IRAs. The
Roadless Area Conservation Rule (RACR) if in effect would supercede Revised Plans. Those areas
in the Revised Plans that are identified as available for treatment could not be treated unless they
meet the exceptions to the RACR (ROD-32).”

Despite stating that the Boise LRMP manages IRAs in compliance with the RACR, the Boise
LRMP allocates 892,000 roadless acres (out of a total 1.8 million acres) to management
prescriptions that are not consistent with the RACR (S-119). The Boise ROD states that
"conservation" is emphasized in most Inventoried Roadless Areas (IRAs) (82%), in fact only 20%
have prescriptions that maintain undeveloped and roadless values and allow no development. Sixty-
two percent of IRAs would allow "low levels of restoration activities and salvage harvest" — but
apparently no roads. Sixteen percent of IRAs would allow "low levels of restoration activities and
salvage harvest, including associated road construction/reconstruction." Approximately 2% of the
IRAs allow "full development." Boise ROD at 28.

The Payette LRMP allocates 631,000 roadless acres (out of a total 908,500 acres) to management
prescriptions that are also not consistent with the RACR (S-119). The ROD indicates that 30.5%
will allow for no development, with about 59% allowing for salvage harvest and trail construction,
but not road construction or non-salvage timber harvest. Ten percent allows for salvage and
limited road building. Full development is allowed on only 2700 acres or .2% of the total IRA..

The Sawtooth LRMP allocates 959,300 roadless acres (out of a total 1.2 million acres) to similarly
inconsistent prescriptions (S-119). Twenty-two percent will maintain its roadless characteristics;
48% "unroaded character" (salvage and trail construction). On 20% thinning, salvage, and limited
roading will be allowed, with 10% to be "fully developed" though most is within "non-forested
vegetation types." These include prescriptions that allow salvage timber harvesting, which 1s not
consistent with the direction of the RACR.

Under the RACR, timber may be cut, sold, or removed in IRAs only if it is determined that one of
the following circumstances exist:

1) the cutting of timber is needed for the following purposes and will maintain or improve
one or more of the roadless area characteristics as defined by the RACR -- to improve
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habitat for endangered, threatened, proposed, or sensitive species habitat, or to maintain
and restore characteristics of ecosystem structure, such as reduction of the risk of
uncharacteristic wildfire,

2) the cutting of timber is incidental to the implementation of a management activity not
otherwise prohibited by the Rule,

3) the cutting of timber is needed and appropriate for personal or administrative use as
provided for in the Rule,

4) roadless characteristics have already been altered by activities conducted after the area
was designated an IRA and prior to January 12, 2001.

The Boise, Payette, or Sawtooth LRMPs do not document that any of these circumstances exist on
these National Forests. Furthermore, the RFPs use inappropriate indicators to justify development
of IRAs: “Acres within IRAs having high or extreme uncharacteristic wildfire hazard ratings, high
or extreme ratings for resistance to control, or high insect hazard ratings assigned to
prescriptions....that would allow both a full range of treatments and access capabilities (emphasis
added).* According to this criteria, only one of the above criteria needs to be met to allow a full
range of treatments and access capabilities. An area might have a low wildfire rating and a low
insect rating but consist of rugged or inaccessible terrain that make it difficult to control a wildfire.
For example, Map 1 (see appendix) shows the relationship between designations of high or extreme
wildfire and high or extreme resistance to fire control. Nearly 60% of lands designated as high or
extreme resistance to control are classified as only low to moderate risk of wildfire yet they have
been placed in an active management category. Of the 2.4 million acres of IRA planned for low and
high level development, only 1 million acres is in the high or extreme fire hazard risk category and
only 600,000 acres is considered high or extreme for resistance to control. The Forest Service could
use this wide-open guidance to justify entries into such areas. The language should read “and” to
justify treatments only where all three conditions are met. These cases should be restricted to the
wildland-urban interface.

By way of establishing some kind of prior standard for roadless protection, we note that the 1995
LRMP BO on the Pacfish amendments called for no more than a "de minimis" risk of degradation
by all proposed actions two years into the future.” We do not find that the proposed plans replacing
this direction ensure only "de minimis" risk to the aquatic values of roadless areas.

The Boise, Payette, and Sawtooth LRMPs state that IRAs will be managed under the RACR if the
RACR is in effect (ROD 32). In fact the RACR is in effect. The Ninth Circuit Court issued a
mandate to lift the injunction imposed by the Idaho District Court on April 14. Furthermore, on
June 14" the Interim Directive expired and the RACR went into effect. Merely putting in a caveat
that IRAs would be managed under the provisions of the RACR does not remedy the error of
selecting an alternative that is in violation of the roadless rule.

* Southwest Idaho Ecogroup Land and Resource Management Plans FEIS, vol. 1, p. 2-116.
> NMFS 1995 LRMP BO (requiring that in all watersheds with imperiled salmon actions must pose "no more than a de
minimis risk of degrading the functions and values of roadless areas)
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B. The Boise, Payette, and Sawtooth LRMPs Violate the NFMA by Not Complying with the
RACR

Allocating 892,000 roadless acres on the Boise, 631,000 acres on the Payette, and 959,300 acres on

the Sawtooth to management prescriptions that do not comply with the RACR violates requirements
of the NFMA.

NFMA 16 U.S.C. sec. 1604(e)(2) requires that “(i)n developing, maintaining, and revising plans for
units of the National Forest System pursuant to this section, the Secretary shall assure that such
plans ... determine forest management systems, harvesting levels, and procedures in the light of ...
the availability of lands and their suitability for resource management.” The NFMA requires that
forest plan revisions must determine management, and in particular timber harvesting levels, in light
of the availability of land for such uses. The RACR makes IRAs unavailable for uses like salvage
harvesting that are included in management prescriptions in these LRMP. The NFMA prohibits the
Forest Service from prescribing such activities in areas that are off limits to development. Thus,
these three LRMP violate 16 U.S.C. sec 1604(e)(2).

C. The Boise, Payette, and Sawtooth LRMPs Fail to Recognize the Importance of Roadless
Area Protection

It is disappointing that the Forest Service would allocate IRAs to salvage harvesting and to
prescriptions that require “active” management for fuel reductions. Most of the IRAs on these
National Forests are roadless for a reason. Building roads and conducting development activities
into these areas is too impractical, too expensive, and ecologically too damaging. These National
Forests should have recognized the ecosystem services these IRAs offer in terms of providing
watershed protection, fish and wildlife habitat, and opportunities for primitive recreation.

In 2000 over 350 scientists from around the nation sent a letter to President Clinton advocating
protection of the remaining national forest roadless areas:

Research documents the crucial ecological role of unroaded and undeveloped areas, quite
apart from their aesthetic and recreational values to the public. As the landscapes least
altered by human activity, they are generally our most healthy and resilient ecosystems, an
increasingly important factor as global warming stresses natural systems. They have intact
soil resources and low susceptibility to introduced tree diseases and insect attacks, compared
to roaded and logged areas. Without road access, they also have suffered less from the
adverse effects of fire suppression. These characteristics make them essential as
benchmarks for research on ecological processes and as controls for management agency
experiments in the restoration of degraded ecosystems on federal lands.

These same factors, combined with the absence of habitat fragmentation and low levels of
invasive, non-native species, make roadless areas refuges for sensitive wildlife and plant
species, many of which are increasingly at risk in more developed settings. They contribute
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to the continued viability of numerous species, and may help avert the need to list some of
them—including some found on private as well as public lands—as threatened or
endangered. These characteristics also mean that roadless areas serve as important genetic
reservoirs for the future.

Additionally, undeveloped areas have been spared from the increased erosion associated
with road building, logging and other forms of development that causes damaging
sedimentation of streams and rivers. These roadless areas therefore harbor some of the
country’s most intact aquatic ecosystems, and play a critical role in efforts to bring about the
recovery of imperiled stocks of salmon and other fish. The clean flows they provide are
important not only to organisms but also as sources of drinking water. And particularly
where forested, these areas regulate stream flows and reduce flood threats, absorbing excess
waters during storm events and releasing them slowly over time.

Similarly, The Wilderness Society documented in 2002 that protection of existing

roadless areas greatly expanded the protection of elements of natural diversity that are
underrepresented in existing conservation areas. Substantial scientific literature suggests that at
least 25% of the area of each plant community should be included in a protected, conservation area
network as part of a comprehensive conservation strategy for natural diversity. In Idaho, including
IRAs in the existing conservation reserve network increased the number of communities exceeding
the 25% threshold from 14 to 38. The number of vegetation types that are inadequately protected
would decrease if IRAs received permanent protection. The study also found that roadless areas
also connect existing conservation lands into the large and intact areas needed by wide-ranging
wildlife such as bears, elk, and wolves. Protection of IRAs also created stronger conservation
bastions to accommodate ecosystem functions such as natural wildfire.

In 1999 the World Wildlife Fund and the Conservation Biology Institute provided scientific
documentation that in general, roadless areas provide many ecological benefits that excel in
comparison to roaded landscapes, including:

- relatively high levels of late-seral/old growth forests

- essential habitat for species of conservation concern

- broad array of habitat types

- buffers from exotic species invasions

- key watersheds for salmonids

- critical winter range for ungulates

- landscape and regional connectivity

- areas where fire regimes are most likely to be within historic bounds

Yet despite the preponderance of scientific literature that documents to importance of protecting the
remaining roadless areas on National Forests, the Boise LRMP allocates 892,000 acres, or 80%, of
its IRAs to management prescriptions that do not comply with the protections of the RACR. The
Payette allocates 631,000 acres, or 70%, and the Sawtooth allocates 959,300 acres, or 78% to these
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prescriptions.

D. Recommended Wilderness in Inventoried Roadless Areas is biased against forested areas
and Management Indicator Species

Of the 650,000 acres recommended for wilderness, approximately 350,000 acres, or 54%, are
classified as non-forested or not physically suitable for timber production (see Map 2). This
contrasts with the fact that only 1.3 million acres of the 3.2 million acres of IRA’s, or 40%, were
classified as non-suitable timber lands. Thus 26% of the unsuitable timber lands in IRA’s have
been recommended for wilderness, while only 16% of the suitable timberlands were recommended
for wilderness.

Given the bias against suitable timberlands for wilderness, it is not surprising that the recommended
wilderness areas contain very little habitat for the pileated and white-headed woodpeckers, two
indicator species dependent on late seral forests (see Map 3). Similarly, none of the sage grouse
habitat was considered for wilderness recommendation. When viewed in conjunction with the
extensive road network and extreme habitat fragmentation of the roaded lands, the habitat
remaining in the IRA’s is critical to these species.

I1. The RFPs Violate the NFMA and Its Implementing Regulations by Failing to
Insure Viable Populations of Wildlife Species

In the case of the Boise, Payette, and Sawtooth RFPs, the Forest Service violated the NFMA and its
implementing regulations by failing to select adequate and appropriate management indicator
species in the development of the RFPs. The National Forest Management Act (NFMA) imposes a
substantive duty on the Forest Service to provide for diversity of plant and animal communities.
Diversity 1s explained at 36 C.F.R. §219.26. Forest planning shall provide for diversity of plant and
animal communities and tree species consistent with the overall multiple-use objectives of the
planning area. Such diversity shall be considered throughout the planning process. Inventories
shall include quantitative data making possible the evaluation of diversity in terms of its prior and
present condition. This means that forest planning shall provide for management of habitat to
provide for the maintenance of viable populations of existing native and desired nonnative wildlife
and fish,” and plant species® well distributed throughout their current geographic range within the
National Forest System. The relevant regulation states that:

“Fish and Wildlife habitat shall be managed to maintain viable populations of existing
native and desirable non-native vertebrate species in the planning area ... In order to
insure that viable populations will be maintained, habitat must be provided to support, at

616 U.S.C. §1604 ()(3)(B).
736 C.F.R. §219.19.
¥ USDA Regulation 9500-4.
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least, a minimum number of reproductive individuals and that habitat must be well
distributed so that those individuals can interact with others in the planning area.”

and...

“Management direction includes objectives for selected management indicator species. In
order to estimate the effects of each alternative on fish and wildlife populations, certain
vertebrate and/or invertebrate species present in the area shall be identified and selected as
management indicator species and the reasons for their selection will be stated. These
species shall be selected because their population changes are believed to indicate the
effects of management activities. In the selection of management indicator species, the
following categories shall be represented where appropriate: Endangered and threatened
plant and animal species identified on State and Federal lists for the planning area;
species with special habitat needs that may be influenced significantly by planned
management programs; species commonly hunted, fished, or trapped; non-game
species of special interest; and additional plant or animal species selected because their
population changes are believed to indicate the effects of management activities on
other species of selected major biological communities or on water quality. On the basis
of available scientific information, the interdisciplinary team shall estimate the effects of
changes in vegetation type, timber age classes, community composition, rotation age, and
year-long suitability of habitat related to mobility of management indicator species. Where
appropriate, measures to mitigate adverse effects shall be prescribed.”'

Other sections of 36 C.F.R. § 219 require

. standards and guidelines for protection, viability, recovery or restoration as
appropriate to meet overall multiple-use objectives;'’

. the expected future conditions in terms of distribution and abundance of populations
or habitats to meet overall multiple-use objectives;'?

. the schedule for monitoring and evaluation of standards, guidelines and objectives
for plant and animal species and communities;"

. In any Forest Service proposal, [p]lanning alternatives shall be stated and evaluated

in terms of both amount and quality of habitat and of animal population trends of the
management indicator species."

All of these determinations are to be made by taking into account all of the science available.

36 C.F.R. §219.19.

936 C.F.R. § 219.19(a)(1).

36 C.F.R. §219.27.

1236 C.F.R. §§219.11, 219.26.
336 C.F.R. §219.27.

436 C.F.R. §219.19 (a)(2) (1992)
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The courts have also frequently addressed the adequacy of the Forest Service’s scientific
evaluations. Most of these cases have found that the Forest Service s analyses were adequate when
based on all the scientific data currently available,'® or the current state of scientific knowledge.'

Courts have affirmed that, when §1604 of NFMA is read in light of the historical context and
overall purposes of the NFMA, as well as the legislative history of the section, it is evident that
section 6(g)(3)(B) requires Forest Service planners to treat the wildlife resource as a controlling, co-
equal factor in forest management and, in particular, as a substantive limitation on timber
production.'”’

A. Threatened, Endangered, Proposed, Candidate, and Sensitive Species should be MIS

The Boise, Payette, and Sawtooth Forests need to establish all appropriate Threatened, Endangered,
Proposed, Candidate, and Sensitive Species as MIS. While species such as adult Chinook salmon
and steelhead may be disproportionately affected by exterior factors such as dams, many of the
most listed species still respond adequately to management activities to be effective MIS. These
species include the Northern Idaho Ground Squirrel on the Payette National Forest.

Also, the Forest Plans propose reviewing only 5% of projects within known occupied habitat to
determine whether Forest management actions are affecting species habitats. This monitoring effort
is insufficient to accurately monitor populations with any statistical certainty.

B. The FEIS contains insufficient information on specific reasons for deleting previous MIS

The FEIS contains insufficient information on the specific reasons why each MIS is being
reevaluated and should have included the following data for each previous MIS species:

1) why it was originally selected as a MIS (original purpose or habitat)

2) past monitoring efforts (annual capture days, number of surveys, etc)

3) past results of these efforts (population estimates or density)

4) annual funding and staffing of these past monitoring efforts

5) whether or not these past monitoring efforts were statistically significant

6) if previous surveys were not statistically significant, cost and staffing needed for statistically
significant monitoring efforts

7) primary factors affecting population (both related to Forest management and other factors)

8) proposed replacement MIS (purpose and habitat)

9) habitats not represented by MIS

10) the cost and staffing needed for statistically significant monitoring efforts

'* Inland Empire Public Lands Council v. United States Forest Service, 88 F.3d 754, 758 (9th Cir., 1996).

' Seattle Audubon Soc y v. Moseley, 80 F.3d 1401, 1404 (9th Cir. 1996).

'" Sierra Club v. Marita, 46 F. 3d 606, 615 (7th Cir. 1994), (favorably quoting Charles F. Wilkinson and H. Michael
Anderson, Land and Resource Planning in the National Forests, 64 Or. L. Rev. 1, 296 (1985).
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of replacement MIS
11) current budget and staffing to monitor replacement MIS

The Forest Service needs to demonstrate that it has attempted to monitor a previous MIS before
disqualifying it. Simply because these Forests have failed to collect basic and baseline data on MIS
for the 1985 plans is not an excuse to disqualify these MIS. For example, the Payette National
Forest needs to describe monitoring efforts and results for Williamson sapsuckers before dropping
it.

This lack of responsible monitoring has led the Forest Service into numerous challenges:

Several recent legal challenges throughout the country have alleged failure to comply with
requirements pertaining to monitoring MIS and the lack of use of such information for
evaluating proposed projects. In many cases the plaintiffs have prevailed because the project
record contained little or no information on population trend data for MIS species; the
record did not indicate whether or how MIS population trend data was considered in NEPA
analysis for the project; and/or the conclusions about effects on forest-wide viability were
not substantiated.'®

Instead of designing an effective monitoring program that would prevent these problems and ensure
viable populations, the Forest Service has decided to eliminate these monitoring requirements by
decimating the number of MIS and leaving viable populations unknown. This is the wrong solution
to the problem. By relinquishing the basic responsibility for knowing how its actions affect wildlife
resources, the Forest Service will not know what it is doing incorrectly and what it is doing
correctly.

C. The proposed MIS fail to represent the full diversity of terrestrial habitat types on the
Forests

The Forest Service needs to select a suite of MIS that represents the full diversity of habitat types on
the Forests. The Forest Service’s selection of MIS species is inadequate and does not comply with
the requirements of NFMA. By reducing the number of MIS from eleven, seven, and fifteen on the
Boise, Payette and Sawtooth National Forests to three on each Forest, the Forest Service will lose
important insights into how management practices impact sensitive species, and ultimately, the
entire ecosystem. In comparison, the revised Forest Plan for the Targhee portion of the Caribou-
Targhee National Forest selected twenty-six MIS for terrestrial and aquatic habitats on the Forest,
including eight cavity nesters, elk habitat and vulnerability, red squirrel, and so on.

The Boise and Payette National Forests identified only two MIS, the pileated woodpecker and
white-headed woodpecker, for forested habitats. The Sawtooth National Forest identified only one
MIS, the pileated woodpecker, for forested habitats. The Forest Service should select sufficient MIS

'® Southwest Idaho Ecogroup Land and Resource Management Plan FEIS, Appendix F, p. 22.
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to thoroughly cover each habitat. Additional MIS that should be considered for dry ponderosa
pine/doug fir/grand fir forests are the pygmy nuthatch, Lewis’ woodpecker, and the flammulated
owl. The boreal owl is non-migratory and is associated with large snags and downed logs.

Other forest habitats are clearly missing, such as lodgepole pine, cool moist subalpine fir, grand fir,
high elevation subalpine fir, and whitebark pine. Given the Forest Service’s interest in
reestablishing fire-adapted ecosystems, the Forests should adopt three-toed woodpeckers that
inhabit insect and fire-killed stands and the black-backed woodpecker for low-elevation mixed
conifers. Given concerns over white pine blister rust and mountain pine beetles, Clark’s nutcrackers
should also be considered for high-elevation mixed conifer forests. With the interest in
reestablishing open, large-diameter ponderosa pine stands, the Forest Service should consider
species that rely on diverse, closed-canopy forests such as the red-breasted nuthatch and
MacGillivray’s Warbler. Since snowshoe hares rely on dense conifers affected by thinning and
timber harvests and are in turn serve as the primary food source for lynx, the Forest Service should
consider this species as an MIS.

The types of non-forested vegetation types identified in the FEIS include pinyon-juniper, climax
aspen, mountain mahogany, mountain shrub, alpine herb, annual grass/forbs, burned herbaceous,
dry meadows, perennial (introduced) grass, perennial grass montane, perennial grass slope, tall forb
meadow, wet meadow, cliff-talus, and several species of sagebrush and the following assemblages:
chokecherry, serviceberry, rose, snowberry, bitterbrush. Riparian habitats, non-riverine wetlands,
slope wetlands, and lacustrine wetlands are also important wildlife habitat. For all these non-
forested lands, only one MIS was selected by one Forest. The Sawtooth NF selected sage grouse for
non-forested lands. While sage grouse should be accorded MIS status, only a portion of the non-
forested lands on these Forests provide habitat for sage grouse. Sage grouse should not be the sole
MIS for most of these non-forested types. For example, the non-migratory ruffed grouse could be
used in aspen communities, the black rosy-finch for alpine habitats, and the American dipper for
riparian stretches.

D. The proposed MIS fail to represent the full diversity of aquatic habitat types on the Forests

Even more troubling than the inadequate representation of the terrestrial MIS selected for these
Forests is the fact that only bull trout were selected for aquatic MIS, even though these Forests
contains important aquatic habitats, many of which have been significantly impacted by past and
current administratively approved activities such as logging, road building, mining, and domestic
livestock grazing. This oversight is a serious defect in the Boise, Payette, and Sawtooth RFPs given
the number of 303 (d) listed streams and number of streams that are non-functioning or functioning
at risk. By comparison, the Targhee NF RFP selected five MIS for aquatic resources, including
Yellowstone cutthroat trout. The Salmon-Challis National Forest recently proposed adding beaver
to its MIS list.

1. There is no rational basis upon which to base a finding that species viability requirements are
met for aquatic vertebrate species
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No formal population viability analysis is offered for any of the management indicator species.
Rather, the forests and the consulting agencies use various habitat indicators to assess habitat
quality for five categories: watershed conditions, water quality, habitat access, channel conditions
& dynamics and flow/hydrology. Each is rated as either functioning appropriately, functioning at
risk or functioning at inappropriate risk.

As the attached statement by Dr. Chris Frissell explains'®, problems with the "viability analysis"
offered for aquatic species in support of these Plans include:

* A fundamentally inadequate proscription of the location, schedule, and specific nature of the
actions authorized in the plan. The management standards, guidelines, and the schedule and
location of activities are inadequately specified to justify a conclusion of viability.

* Opaque, undocumented, and not clearly defensible assumptions about the likely harm
associated with the actions authorized by the plan. The allowable slate of activity includes,
and fails to exclude, many potentially harmful actions

* Inadequate biological detail in the assessment, i.e., the failure to offer even a rudimentary
explicit model of population structure, viability and persistence and hence the quantitative
response of the fish to the authorized actions. Also, the biological effects of fire
disturbances are inaccurately characterized and the cumulative risk of harm from multiple
past, present and future actions by the Forest Service is not adequately described or
evaluated

* Reliance on a monitoring protocol that is essentially undefined, and unlikely to provide
relevant and precise information of the type required accurate even if it were effectively
implemented.

As Dr. Frissell observes "[t]he long-term viability and potential for recovery of the species can only
be maintained . . . if the persistence of each extant population can be assured, i.e., that the range-
wide distribution of the species is not further diminished through loss of local breeding populations.
....." This presumption could only be overcome if "a model were developed and applied to
quantify the status of individual breeding populations, and then, based on their status, location,
connectivity, genetic integrity, and other factors, predict their contribution to maintaining or
restoring the future spatial distribution and life history diversity of the species or ESU within the
planning area." However, "[w]hile it may be possible to do such an analysis within the scope of
existing knowledge and biological data pertinent to the study area, this clearly has not been done in

"% Frissell, C.A. "Review of Federal Agency Consultations on the Viability and Recovery of Native Salmon and Trout:
Revision of the Boise, Payette, and Sawtooth National Forest Land and Resource Management Plans" (November 10,
2003).
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the BA." %°

2. Rationale for Management Indicator Species : Proposal to use Bull Trout as Only MIS when
the DEIS proposed all native trout is not justified

As noted in the FEIS, the Plan area supports at least 50 different native and non-native species of
fish. However, the Forest identified only one MIS, the bull trout, for all aquatic species.

While bull trout are excellent indicators of clear, cold, complex, and connected habitat, other
species should appear on this list. We note that the DEIS proposed to identify six fish species,
including rainbow/redband, cutthroat and Wood River sculpin as as MIS.*' No rationale for this
change is offered. Aquatic macroinvertebrates also represent “keystone” species and should be
retained. American dippers may also serve as useful indicators of watershed health?.

3. The MIS fails to adequately address amphibian conservation concerns.

The MIS discussion (Appendix F) does not even consider and reject amphibians as indicator
species, it simply does not consider them at all. Likewise, the BA and the FWS BO do not assess
impacts to amphibians, despite the existence of a number of sensitive and at-risk species within the
planning area. For example, the Columbia spotted frog (Rana luteiventris) has declined throughout
its range in the western United States and Canada. The Great Basin population (Idaho, Nevada) is a
candidate for listing under the U.S. Endangered Species Act (Federal Register, 7 May 1993, 2 April
1998), and the remaining Idaho population is considered vulnerable. It is a highly aquatic species
that has been heavily impacted by habitat loss (particularly the loss of breeding habitat such as
emergent wetlands such as sedge fens, riverine over-bank pools, beaver ponds, and the wetland
fringes of ponds and small lakes). The Terrestrial Assessment at 1516 acknowledges that Columbia
spotted frog is highly vulnerable to grazing activities.

The Idaho Giant Salamander (Dicamptodon aterrimus) is another amphibian species that is heavily
dependent on high quality aquatic habitat, and it has a low range of tolerance for changes in
dissolved oxygen and (ICBMEP Aquatics Assessment at 1582). The Coeur d'Alene salamander
(Plethadon idahoensis) shows a particular correlation with forest canopy conditions such as density
of live tree crowns and canopy closure (Terrestrial Assessment at 1591). The boreal toad (Bufo
boreas boreas) 1s another amphibian that has declined throughout its range; although currently

201d.

I DEIS at 3-40-40 (proposing MIS as Chinook salmon and Steelhead trout in incubation and rearing life stages;

rainbow/redband trout, bull trout, native cutthroat trout and Wood River sculpin) (October 2000).

22 Osborn S. A. H. 1999. Factors affecting the distribution and productivity of the American Dipper (Cinclus
mexicanus) in western Montana: Does streamside development play a role? [M. S.]. Missoula: University of
Montana. 150.

23 Backlund D. 2001. The American dipper, Cinclus mexicanus, in the Black Hills of South Dakota: Past and
Present. South Dakota Department of Game, Fish, and Parks.
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holding steady in Idaho other subpopulations are close to extirpation. A principal cause of decline
has been habitat loss and fragmentation due to logging and related activities. Nowhere does the EIS
address the tailed frog (Ascaphus montanus) which is another species highly sensitive to logging
impacts, particularly sediment input and temperature variations (Adams and Frissell 2001; Bury and
Corn 1988; Corn and Bury 1989).

All of the above referenced species are at risk of further declines and are extremely vulnerability to
various environmental changes imposed by management of headwater watersheds and streams,
lakes, and wetlands via logging, grazing, road use, and other ground disturbing activities.

E. The proposed MIS fail to reflect the connectivity of habitat types on the Forest

The selected MIS also fail to reflect the connectivity of forested habitat. For example, knowing the
status of the pileated woodpecker may offer some insights into the availability of large diameter
snags, but this information says little about the spatial arrangement or connectivity of these snags
for other species such as American marten. Marten also prefer mature forests but avoid crossing
openings that pileated woodpeckers can easily fly across. Fragmentation of the landscape may not
be reflected in pileated woodpecker populations as well as in American marten. It is important to
keep track of several species in order to understand the quality of this habitat and its spatial
arrangement across the landscape.

The current selection of MIS fail to capture the effects of management activities that fragment
habitat. Habitat can be effectively disconnected by direct changes to vegetation, as with
regeneration harvesting or road-construction, or by developing opportunities for activities that
displace wildlife such as motorized recreation on ATVs and snowmobiles. Even temporary road
construction can spread noxious weeds that then displace native vegetation and wildlife. The
Forests need to select MIS which are sensitive to the connectivity and contiguity of habitat.

F. The FEIS ignores the relationship between administration decisions and habitat effects

The Forest Service inappropriately disqualified several species by stating that populations are
affected more by outside influences than Forest Service management. While species such as adult
Chinook salmon and steelhead may be disproportionately affected by exterior factors such as dams,
many of the former MIS still respond adequately to management activities to be effective MIS.

For example, the Sawtooth NF stated that mountain goats did not qualify as MIS because
management activities have little effect on the steep, rocky, high-elevation areas. The FEIS
dismisses the fact that both summer and winter recreation, particularly expanding snowmobile use,
can have negative impacts on goat populations. This recreational use is determined by Recreational
Opportunity Spectrum development and travel management plans. Objective 0374 for the Sawtooth
LRMP acknowledges that mountain goat populations are in fact affected by winter recreation
activities and that management actions can influence these effects: “Provide winter habitat security
for mountain goats and wolverines in the Boulder and White Cloud Mountains by reducing
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disturbance from winter recreation activities. Restrict or modify winter recreation activities where
conflicts exist with mountain goats and/or wolverine.” The Forest Service is being inconsistent
when it dismisses mountain goats as an MIS because management actions have no effect and then
states that an objective is to reduce disturbance from winter recreation activities.

Another stated reason to dismiss mountain goats as a MIS is that fact that mountain goats are a
hunted species and hunting represents a factor not affected by forest management. Ironically, the
Sawtooth NF states that the fact that the sage grouse is a hunted species makes it a better candidate
as an MIS. The strict regulation by the Idaho Department of Fish and Game makes it easier for the
Forest Service to monitor this species and to factor in the effects of hunting: “Additional
information is gathered during the hunting season with harvested animals®*. Livestock grazing in
the summer may also adversely impact mountain goats and is another activity under Forest Service
jurisdiction. The Forest Service should reinstate mountain goats as an MIS, particularly given the
concern over dramatically increasing recreational use in the area.

In addition, the Forest Service disqualified vesper sparrows because population changes may be due
to parasitism by cowbirds rather than management activities under Forest Service control. However,
cowbird distribution is affected by livestock grazing, which is under administrative control: “Even
the very presence of livestock can affect some wildlife species. For example, cattle attract cowbirds
in open forest settings. ... The presence of livestock may be giving cowbirds an ecological
advantage over other bird species in the area®. The cattle that are bringing cowbirds into vesper
sparrow habitat are under strict administrative control via authorized grazing permits and
designation of suitable grazing habitat. In addition, grazing activities affect forest succession and
subsequent nesting habitat. Because of an estimated 38% decrease of vesper sparrow populations in
the Columbia River Basin and the limited nesting requirements, the Forest Service should continue
to monitor this species and the relationships between grazing and vesper sparrow populations.

II1. The Boise, Payette, and Sawtooth National Forest Land and Resource
Management Plans Fail to Analyze the Impacts of Growing All-Terrain Vehicle
Use on these National Forests.

The revised Land and Resource Management Plans (LRMP) for the Boise, Payette, and Sawtooth
National Forests fail to analyze the impacts of All-Terrain Vehicles (ATVs) on these National
Forest. Rather, the LMRPs contain only a provision to “update” the Forest Travel Plans (ROD-8),
at some unspecified time and piecemeal scale, and allows all trails currently open to motorized use
to remain open (S-73).

By approving all existing motorized use on these National Forest, the Forest Service has failed to
fulfill its regulatory duty to evaluate the effects that ATVs have on forest resources. It has also

** Southwest Idaho Ecogroup Land and Resource Management Plans FEIS, Appendix F, p. 16.
25 11
Ibid. p. 3-292.

ICL, TWS, PRC and IRU Appeal of SWIE FEIS and RODs for
The Boise, Payette, and Sawtooth LRMPs, page 17 of 105.



failed to fulfill its regulatory duty to minimize conflicts between recreationists on these Forests. By
delaying any evaluation of ATV use to some unspecified date and some piecemeal scale, potential
resource impacts and recreational conflicts will continue well into the future.

A. The Current Management Framework for ATVs on National Forest Lands

In 1972 President Richard Nixon signed Executive Order 11644 in an attempt to provide a unified
federal policy to control the use of ATVS on all federal lands. This Executive Order (EO) was later
amended and strengthened by President Jimmy Carter with Executive Order 11989.

These EOs require that the use of ATVs on public lands must be managed to “protect the resources
of those lands, to promote the safety of all users of those lands, and to minimize conflicts among the
various uses of those lands.” These EOs also require that when ATV routes are designated, federal
land managers must minimize damage to soil, watershed, vegetation, and other land resources,
minimize wildlife harassment and impacts to wildlife habitat, and minimize conflicts between ATV
use and other uses of the land.

The EOs also establish other requirements. They mandate that agencies must annually monitor
ATV use and its impacts. If it is determined that ATV use “will cause or is causing considerable
adverse effects on the soil, vegetation, wildlife, wildlife habitat or cultural or historic resources of
particular areas or trails of the public lands,” federal agencies must immediately close those areas or
trails to such use.

EO 11644 provided federal land managers with policies and procedures intended to “ensure that the
use of off-road vehicles on public lands will be controlled and directed so as to protect the resources
of those lands, to promote the safety of all users of those lands, and to minimize conflicts among the
various uses of those lands.” EO at §1. To accomplish these objectives, the EO required federal
agencies to develop regulations to provide for the designation of areas and trails where ATV would
and would not be permitted and for the operation of such vehicles. In rendering such designations,
the agency not only had to comply with the objectives specified above, but they also were required
to ensure that: 1) areas and trails were located to minimize damage to soil, watershed, vegetation,
and other public land resources; 2) areas and trails were located to minimize harassment of wildlife
or significant disruption of wildlife habitats; 3) areas and trails were located to minimize conflicts
between ATV use and other uses of the same or neighboring land and to ensure compatibility of
such uses taking into account noise and other factors; and 4) areas and trails were not located in
Wilderness Areas or Primitive Areas. EO at §3(a)(1-4). The EO also required the agency to
involve the public in the promulgation of such regulations and in the designation of areas and trails,
to prescribe appropriate penalties for violations of regulations adopted pursuant to the EO, and to
monitor the effects of ATVs on federal lands.

While these policies and procedures were a substantial improvement from the complete lack of such
guidelines previously, EO 11644 failed to provide authority to federal agencies to protect lands
damaged by ATV activities. The 1977 amendment, EO 11989, provided such direction by requiring
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federal agencies to immediately close ATV areas or trails to any or all ATV activities if it is
determined that the use of ATVs “will cause or is causing considerable adverse effects on the soil,
vegetation, wildlife, wildlife habitat or cultural or historic resources of particular areas or trails of
the public lands.” EO at §9(a) (emphasis added). In addition, the amendment to EO 11644 also
authorized federal agencies to adopt a policy closing all areas to ATV use unless specifically
designated as open. EO at §9(b).

In response to EO 11644, as amended, the USFS promulgated regulations and policies governing
the management of ATVs on National Forests. These regulations specifically pertain to the
designation of “specific areas and trails of National Forest System lands on which the use of
vehicles traveling off National Forest development roads is allowed, restricted or prohibited,” 36
C.F.R. §295.1, and closely follow the guidelines established in the Executive Orders.

USFS policy or directives are incorporated in the Forest Service Manual (FSM) and related Forest
Service Handbooks (FSH). These documents are intended to: 1) codify the agency’s policy,
practice, and procedures affecting more than one unit and the delegations of continuing authority
and assignment of continuing responsibilities; 2) serves as the primary administrative basis for the
internal management and control of all programs; and 3) is the primary source of administrative
direction to Forest Service employees. 36 C.F.R. §200.4(b)(1).

As directed in the regulations, the management of ATVs is intended to protect resources, the safety
of all users, and to minimize conflicts among users. Id. at §295.2(b). To do this, the regulations
specify that: 1) areas and trails must be located to minimize damage to soil, watershed, vegetation,
or other public land resources; 2) areas and trails must be located to minimize harassment of
wildlife or significant disruption of wildlife habitat; 3) areas and trails must be located to minimize
conflict between ATV and other existing or proposed recreational uses of the same or neighboring
public lands and to ensure the compatibility of such uses with existing conditions in populated
areas; and 4) areas and trails must not be located in officially designated Wilderness or Primitive
Areas. Id at §295.2(b)(1-4).

To meet these conditions, the USFS is required to monitor “the effects of use by specific types of
vehicles off roads on National Forest System lands.” Id. at §295.5. If the monitoring determines
that the use of one or more ATVs “is causing or will cause considerable adverse effects” on Forest
resources then the area or trail must be immediately closed to one or more types of ATVs until the
adverse effects have been “eliminated and measures have been implemented to prevent future
recurrence.” Id. at §295.5. ATV Forest management plans are subject to review annually by Forest
Supervisors. Id. at §295.6.

In allowing ATV use on National Forest Lands the Forest Service must also conduct an analysis and
evaluation of the current and potential impacts of specific types of ATVs on the soil, water,
vegetation, fish and wildlife, forest visitors, and cultural and historic resources. Id. at §295.2(a). If
this analysis reveals that one or more specific types of ATVs used off-road will cause “considerable
adverse effects on the resources or other forest visitors” use of such vehicles “will be prohibited
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until such time as the adverse effects can be eliminated.” Id. at §295.2(a).

Any trails designated for ATV use must be in compliance with the provisions included in 36 C.F.R.
§295.1 et seq. In addition to the restrictions or prohibitions placed on ATV use imposed by those
specific regulations, general USFS regulations also prohibit a number of activities on and off Forest
Development roads and trails. For example, forest uses, including ATV use, which damage any
natural feature or other property, damage any imperiled, sensitive, or unique plant, or which
disturbs, injures, or destroys any prehistoric, historic, or archeological resource, site, artifact, or
property are prohibited. Id. at §261.9. Vehicle use on Forest Development roads or trails is
prohibited if such use damages any such road, trail, or segment thereof. Id. at §261.12. If used off
of roads, vehicles, including ATVs are prohibited, if they violate any applicable noise emission
standard imposed by any Federal or State agency, if they create excessive or unusual smoke, if used
carelessly, recklessly, or without regard for the safety of the public or property, and if used in a
manner “which damages or unreasonably disturbs the land, wildlife, or vegetative resources.” Id. at
§261.13 (emphasis added).

The Forest Service also has an obligation under the National Environmental Policy Act (NEPA)
regarding ATV management. NEPA is the nation’s basic charter for the protection of the
environment. 40 C.F.R. §1500.1(a). The Council on Environmental Quality (CEQ) has
promulgated regulations implementing NEPA which all federal agencies are required to follow.
These regulations specify that “environmental information” relevant to federal actions must be
“available to public officials and citizens before decisions are made and before actions are taken.”
Id. at §1500.1(b). Not only must the information be of “high quality,” but also “accurate scientific
analysis, expert agency comments, and public scrutiny are essential to implementing NEPA.” Id.
Ultimately, NEPA is intended to “help public officials make decisions that are based on
understanding of environmental consequences, and take actions that protect, restore, and enhance
the environment.” Id. at 1500.1(c) (emphasis added). approving existing ATV use without any
analysis of the effects of that use does not fulfill the stringent requirements of NEPA.

The “human environment” is broadly defined to include “the natural and physical environment and
the relationship of people with that environment.” Id. at §1508.14. Similarly, actions and impacts
under NEPA are also broadly defined. An “action” includes “new and continuing activities,
including projects and programs entirely or partly financed, assisted, conducted, regulated or
approved by federal agencies.” Id. at §1508.18(a). An “impact” or “effect” includes “ecological
(such as the effects on natural resources and on the components, structures, and functioning of
affected ecosystems), aesthetic, historic, cultural, economic, social, or health, whether direct,
indirect, or cumulative. Id. at §1508.8.

The Boise National Forest acknowledged as early as 1996, at the beginning of the revision process
for the forest plan, that “...recreation demand on the Boise NF for the next five years is expected to
increase substantially, as compared to Forest Plan projections” ( pg. 28, July 29, 1996 letter from
David Rittenhouse initiating forest plan revision). More tellingly, the same letter states:
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Across Idaho, recreational activities showed substantial growth, as the number of boat,
snowmobile, off-road motorbike/ATV registrations, and cross-country skiing permits,
greatly increased. Data from the Idaho Department of Parks and Recreation indicates that
statewide, off-road motorbike registration grew by 156 percent between 1988 and 1995....

The (previous) Forest Plan was developed with the assumption that all sites and trails were
in adequate condition. Recreation maintenance/reconstruction was planned with the
assumption that facilities were in at least fair condition. Given the 1989 backlog of almost
$4.0 million, this assumption was not valid. If all maintenance and reconstruction had been
accomplished as scheduled in the Forest Plan, deterioration of facilities would continue to
accelerate. In fact, backlog continues to grow (July 29 letter, pg. 29).

The Forest Service was aware of the increase recreational use on the National Forests, and
specifically knew of the increase in off-road motorcycle/ATV registrations. Yet the agency simply
adopted existing levels of ATV use on the Boise, Payette, and Sawtooth National Forests with only
the most superficial discussion of impacts or recreational conflicts.

Additionally, the agency was aware of the growing backlog in trail maintenance, and yet again
adopted existing levels of ATV use without any analysis on the effects such use was having on trail
maintenance requirements.

The LRMPs do not analyze the effects of allowing continuing ATV use on forest resources. It does
not analyze recreational conflicts caused by ATV use on these National Forests. There is virtually
no evidence that the Forest Service meaningfully considered user conflicts, or actions to minimize
them. The Final EIS contains only a superficial discussion of recreation conflicts, and only briefly
mentions some of the resource problems with ATV use. Discussion and tables in the FEIS (pgs. 3-
718, 3-724, 3-755, 3-761,) only list miles of trail open to various uses. These lists and superficial
discussions do not examine the effects of approving in the existing ATV levels on these three
National Forest. The Forest Service did not identify any appropriate mitigations to remedy conflict
problems that currently exist.

The Boise, Payette, and Sawtooth LRMPs allow all existing ATV use to continue. There is no
explanation or proposed monitoring plan to detect increasing levels of ATV use on the National
Forests, which is a certainty given the increasing use seen over the past several years, or how it
would mitigate the resource impacts or recreational conflicts that increasing use would create.

In fact, the Boise, Payette, and Sawtooth National Forests have never conducted any type of
analysis that complies with the direction of EOs 11644 and 11989 and with Forest Service
regulations governing ATV use on National Forest lands. The first forest management plan
developed for these Forests contained no analysis of the effects of ATV use and recreational
conflicts. The LRMPs continue this tradition by approving in existing ATV use. The Forest
Service has never systematically evaluated the specific effects of ATV use and the specific
recreational conflicts created by ATV use on these National Forests.
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B. ATV Impacts on National Forest Lands Are Well-Documented

ATYV use impacts to public lands have been well documented over the past 20 years. The Forest
Service ignores this fact and continues all existing , Payette, and Sawtooth National Forests in the
LRMPs without any analysis of the effects of motorized use.

Soil disturbance attributable to ATVs facilitates the colonization of exotic and weedy species
(Mooney and Drake, 1986, Hobbs and Heunneke 1992, Pickett and White 1985, Kotanen 1997,
Johnstone 1986) which can drastically alter the ecology of an area. ATV impacts to vegetation can
be both direct and indirect and can impact all plant species from grasses to trees. Such impacts may
include crushing, breaking, trampling, and reduction of vegetative cover, damage to germinating
seeds, and increased erosive forces which can alter the soil structure weakening the plant and its
root structure resulting in impaired growth or death (Bury et al 1977, Weaver and Dale 1978,
Lathrop 1983, Wilshire et al 1977, Bury 1980, Griggs and Walsh 1981, Cole 1983, Cole and
Bayfield 1993, Cole and Knight 1990, Ikeda and Okutomi 1990, 1992, Keddy et al 1979,
Kockelman 1983, Neumann and Merriam 1972, Povey and Keogh 1991, Sheridan 1979, Wanek
1971, Whittaker 1971, Wilshire et al 1978).

Cumulatively, when the direct and indirect adverse impacts of ATVs is combined with the other
adverse impacts of ATVs on soil, the result is fewer and less vigorous plants, reduced plant cover,
lowered plant diversity, reduction in plant biomass, adverse changes in plant species composition,
increases in density of exotic species, increase in erosion impacts as plant density
declines....(Brodhead and Godfrey 1977, Cole and Knight 1990, Davidson and Fox 1974, Duck
1978, Henry 1978, Keddy et al 1979, Wanek 1971, Snyder et al 1976, Webb et all 1977, Allcock
1973, Baytield and Brooks 1979, Buckhouse et al 1973, Holmes and Dobson 1976, Rogova 1976,
Griggs and Walsh 1981)

A decrease in nutrient uptake as well as a decrease in water and oxygen uptake in impacted soils
may also alter trailside vegetation increasing the abundance of invader species, including exotic
species, along trails to the detriment of native plant and animal species (Adkison 1991).

While ATV trails may directly and indirectly contribute to the spread of noxious, weedy and exotic
species to the detriment of the ecology of an area, ATVs also act to transport and facilitate the
colonization of an area by noxious and non-native weeds and other plants (Cousens and Mortimer
1995). Knapweed is easily transported and deposited by ATV activity (Lacey et al 1997).
“Knapweed plants are often caught in the undercarriage of recreational vehicles.... Vehicles driven
several feet through a knapweed site can pick up nearly two thousand seeds, 10 percent of which
may still be attached to the vehicle after 10 miles of driving. Thus, seed can spread rapidly over
hundreds of miles. Off-road vehicles also damage existing vegetation and disturb the soil surface,
making it easier for knapweed to invade.”

Northwest Motorcycle Association v. USDA 18 F.3d 1468 (9™ Cir. 1984) makes clear the Forest
Service’s obligation to restrict ATV use if there is a future likelihood of considerable adverse
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effects. Given the extent of ATV use on these National Forests, the same extent which these
LRMPs approve, the likelihood of considerable adverse effects is very real.

Forest Service Chief Dale Bosworth is certainly aware of the impacts of ATV use on National
Forest lands. In a speech delivered on April 22, 2003 — Earth Day - Chief Bosworth stated:

But the number of people who own OHVs has just exploded in recent years. In 2000, it
reached almost 36 million. Even a tiny percentage of impact from all those millions of
users is still a lot of impact. Each year, we get hundreds of miles of what we
euphemistically refer to as “unplanned roads and trails.”

For example, the Lewis and Clark National Forest in Montana has more than a thousand
unplanned roads and trails reaching for almost 650 miles. That’s pretty typical for a lot of
national forests, and it’s only going to get worse. We’re seeing more and more erosion,
water degradation, and habitat destruction. We’re seeing more and more conflicts between
users. We’re seeing more damage to cultural sites and more violation of sites sacred to
American Indians. And those are just some of the impacts. We’re going to have to manage
that by restricting OHV use to designated roads, trails, and areas.

Forest Service Chief Bosworth recognizes the problems of ATVs on National

Forests. Yet by approving existing levels of ATV use, the Boise, Payette, and Sawtooth LRMPs do
little to address these problems, particularly the problems created by ATV user-created routes —
Chief Bosworth’s “unplanned roads and trails.” It simply ignores the presence of unauthorized
routes across these three National Forests.

C. Site-Specific Actions Must Comply with the Forest Plan.

The National Forest Management Act (NFMA) provides that actions on National Forest Lands must
conform to the Forest Plan for the area. Specifically, the statute states:

Resource plans and permits, contracts, and other instruments for the use and occupancy of

National Forest System lands shall be consistent with the land management plans.16 U.S.C.
§ 1604(1).

Forest Service regulations and guidance reinforce this mandate: See 36 C.F.R. § 219.10(e) (“[T]he
Forest Supervisor shall ensure that . . . all outstanding and future permits, contracts, cooperative
agreements, and other instruments for occupancy and use of affected lands are consistent with the
[land and resource management] plan”); FS Manual 1922.41(1) (Forest Supervisor is required to
“Confirm and document that the proposed management decisions are consistent with the
management direction in the forest plan”); FS Handbook 1909.12(5.3) (“All administrative
activities affecting the National Forest must be based on the forest plan (36 CFR 219.10(e)). Thus,
all management practices and activities must be consistent with the forest plan”).

There is no evidence of any analysis or documentation that ATV use at existing levels is consistent
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with the management area directions developed for these LRMPs. In allowing the continuation of
existing levels of ATV use, the Forest Service is concluding that such levels of use are consistent
with the LRMP. It makes this conclusion without any analysis, documentation, or evaluation of
existing ATV use on forest resources. In fact, it is hard to believe that ATV use at existing levels
will not conflict with the goals of several of the management areas.

For example, the objective of management prescription 3.2 is to “actively restore or maintain
conditions for TEPCS fish, wildlife, and botanical species, or 303(d) impaired bodies of water”(pg.
I11-84, 85, and 86). This management prescription has a standard to “maintain and restore habitat
for native and desired non-native wildlife and plant species” (pg. I11-86). The FEIS for the LRMPs
acknowledge that “Other recreational impacts (to botanical resources) include ORV use, which can
also disturb soil, affecting both habitat and potential habitat”(pg. 3-372) and “Motorized and non-
motorized recreation activities are likely the second most common vector of weed seed transport
and establishment”(pg. 3-621). Given the documentation above that ATV use can and often does
result in increased spread of exotic weeds and impacts to vegetation, the Forest Service simply
cannot allow continuing levels of ATV in areas covered by management directions like this one
without some kind of analysis that existing levels of ATV use is compatible.

Additionally, the LRMPs contain the following goals related to noxious weed containment: “Work
to reduce the risk of establishing new noxious weed populations by minimizing weed seed transport
and reducing favorable establishment conditions on disturbed sites”’(Objective NPGO00S5, pg. I1I-35).
Given the above FEIS documentation that ATV's can exacerbate the spread of noxious weeds, it
would seem logical that the Forest Service identify those areas most prone to weed
invasion/infestation and close motorized trails in those areas. This would seem particularly true
since the FEIS acknowledges that ATV use disturbs soil and those roads and trails for recreational
use contribute to the spread of noxious weeds (pg. 3-372). Yet these LRMPs outline no steps
beyond basic education efforts (Objective NPObO06, pg. I11-36). While education efforts are
commendable, they are clearly not enough to stop the spread of noxious weeds on these National
Forests.

It is clear from the lack of documentation and analysis that the Forest Service has absolutely no
idea whether approving existing ATV levels of use complies with the various standards and
guidelines and management prescriptions of the LRMPs. Thus, the Forest Service fails to ensure
compliance with the LRMPs in violation of law, regulation, and policy. There is simply no way the
LRMPs can “confirm and document that the proposed management decisions are consistent with the
management direction in the forest plan.” See FS Manual 1922.41(1).

Despite the numerous requirements of varying management areas, the Final EIS contains virtually
no discussion of how, or whether, the various existing motorized routes approved in one fell swoop
comply with the management prescriptions, directions and standards of the LRMPs. Again, this
violates the Forest Service’s mandatory duty to ensure that its actions comply with the Plan.

The result of approving existing use levels of ATVs on these National Forests should not be
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underestimated. According to information received from the Boise National Forest in 1999, the
vast majority of trails on the Forest are open to motorized use. There are 1,056 miles of motorized
trails on the Boise Forest, as compared to merely 282 miles of non-motorized trails. On the Payette
Forest, there are 622 miles of motorized trails and 509,000 acres open to motorized summer use.
Because so many trails are open to motorized use, the potential for resource degradation and user
conflicts is high. Yet this potential is not addressed in the LRMPs.

The Payette LRMP does acknowledge that illegal ATV use, resource damage, and user conflicts are
occurring throughout the forest:

* MA-4-Rapid River --“Illegal ATV use is occurring within designated non-motorized areas,
and increasing big-game vulnerability during hunting season....Unauthorized use by ATVs
has also caused erosion and sediment deposition problems”

*  MAO9-Lake Creek/French Creek -- “Illegal ATV use is occurring in the Rainbow
Lakes/Upper Twin Lakes area. ATV users are pioneering unauthorized trails throughout the
Patrick Butte Roadless area. ATV users are riding on trails designated for 2-wheel
motorized vehicles, causing erosion, rutting, and flow channels.”

*  MA-6-Goose Creek/Hazard Creek --“Illegal ATV use is occurring within designated non-
motorized areas, and increasing big game vulnerability during hunting season.....I1legal
ATV use is originating from the Morgan Lake/Bascom Creek Trailhead, Grassy Mountain
Lakes Trailhead and Buck Lake Trailhead. In all three areas, resource damage (i.e. erosion,
rutting, and damage to vegetation) is occurring due to ATV users pioneering cross-country
trails to access new areas. User conflicts are escalating in the Buck Lake are due to illegal
ATV use. Trails designated for 2-wheel motorized vehicles are being used illegally by 4-
wheel ATVs.”

Despite this admission, the Payette LRMP approves existing use levels of ATVs, making no
specific commitment to how or when these resource impacts and user conflicts will be dealt with.

Another glaring problem with approving existing ATV use on all three Forests is the legitimization
of the many user-created ATV routes. To legitimize user-created motorized routes across these
Forests with no documentation or analysis of the resource impacts or user conflicts generated by
those routes stands contrary to the intent of the forest planning process and thereby to the
requirements of NEPA and the NFMA.

NEPA insures that the Forest Service will provide supporting evidence for its decisions and
statements made in environmental documents. At 40 CFR 1502.24, and 1502.1, NEPA’s
implementing regulations are clear in their requirement to provide supporting evidence. The
decision made to allow existing levels of motorized use, including that on user-created routes, is
unsupported by such evidence. There is no reasoned discussion, scientific methodology, or other
such evidence upon which to base this decision.

ICL, TWS, PRC and IRU Appeal of SWIE FEIS and RODs for
The Boise, Payette, and Sawtooth LRMPs, page 25 of 105.



The 9™ Circuit Court (see Idaho Sporting Congress v. Thomas, 137 F. Third 1149-1150, 1998)
decided that in order to prove NEPA violations, plaintiffs need only to point to “substantial
questions” about the project’s environmental effects which the Forest Service fails to address, and
need not show those effects will in fact occur. This appeal demonstrates that there are many
environmental effects likely to occur from existing ATV use on the Boise, Payette, and Sawtooth
National Forests that are not analyzed in the FEIS.

Forest Service regulations explicitly prohibit the construction of new trails on FS lands without a
permit. 36 C.F.R. § 261.10(a). The Forest Service must also plan the location of travel routes. See
36 C.F.R 219.21(g); 36 C.F.R. 295.2(a).

Because users created these routes, no effort was made to comply with Forest Service regulations
governing travel management before they were constructed. Thus, no effort was made to ensure
that the trails were located to:

-- “minimize damage to soil, watershed, vegetation, or other resources,” (36 C.F.R.
§ 295.2(b)(1));

--  “minimize harassment of wildlife or significant disruption of wildlife habitat,” (36
C.F.R. § 295.2(b)(2));

--  “minimize conflicts between off-road vehicle use and other existing or proposed
recreational uses of the same or neighboring public lands™ (36 C.F.R. § 295.2(b)(3)).

In creating these routes there was also no evaluation of any environmental impact as required by
NEPA. These routes were created only to suit the recreational experience of the law-breaking trail
creator, not any other resource.

For these reasons, it is arbitrary and capricious for the Forest Service to assume that the baseline
condition for environmental analysis is the situation as created by illegal use and activity. If the
Forest Service approves illegal, user created trails through the LRMPs, the agency will never
undertake an analysis of the impacts of the creation of the illegal routes. These user-created routes
become the baseline for future travel plan analysis. This would lead to the arbitrary result that the
Forest Service would never review in a NEPA document the impacts to wildlife of those routes that
were not created by the agency. Thus, those routes created with the least amount of concern for
wildlife would become part of the Forest travel system with absolutely no analysis of their impacts.

This clearly ignores the fact that the construction of illegal motorized routes did in fact cause the
destruction of habitat. Such construction — whether by repeated use or by tool — caused the creation
of new trails through undisturbed habitat or the widening of existing footpaths into ATV trails, in
many instances. Such construction thus did alter habitat, without analysis or approval by the Forest
Service. The Forest Service’s approach — to allow all existing motorized uses to continue — ensures
that there will never be an analysis of the impacts of user-created trails as required by NEPA and
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USFS regulations.

At best, the LRMPs only promise a piecemeal approach to dealing with user-created routes.
Objectives REOB21 and 22 state that “During project planning and implementation, develop
measures to mitigate degrading effects from National Forest System and non-National Forest
System trails.” So it will be years and years before the Forest Service addresses the effects of non-
system user-created ATV trails. Likely degradation of resources and conflicts with other users will
continue for years and years under the LRMPs.

In Sierra Club v. US Department of Agriculture, 116 F.3d 1482, 1997 WL 295308 (7th Cir. 1997)
(unpublished order), the USFS adopted an amended Forest Plan for the Shawnee NF that referenced
“the minor effects of ATV use.” Plaintiffs alleged, in part, that the EIS accompanying the Forest
Plan amendment failed to consider the cumulative effects of various activities, including the
likelihood that all terrain vehicles and off-highway motorcycles (ATVs/OHMs) engage in illegal
activities. Plaintiffs alleged that EIS should have considered the likelihood of OHV use off-trail,
and alleged that the USFS failed to acknowledge studies showing the prevalence of such off-trail
use (as well as vandalizing, littering, and excessive use of alcohol) at one location, apparently
within the Forest.

The Court ruled for the Plaintiffs, and required the USFS to supplement its analysis, holding in part:
“[t]he failure to acknowledge the problems at the Land Between the Lakes and to provide a
meaningful analysis of the Forest Service’s plans to enforce its trail regulations is of great
significance ... because the FSEIS’s environmental analysis is based largely on the assumption that
ATV/OHM users will abide by the regulations ....” Court also noted that a neighboring national
forest had banned all ATV use, and that the Shawnee failed to explain why it chose to take a
different course. The Court also held that the USFS failed to analyze cumulative impacts of ATV
and other uses in combination. The lower court enjoined the USFS from undertaking any projects
to facilitate ATV use.

The situation here is similar. The LRMPs here approve existing levels of ATV use on the Forests
without evaluating the effects of that use or accounting for likely illegal use. Given that those
illegally creating routes have been rewarded by the LRMPs by the approving of existing use levels,
this decision is only likely to encourage more illegal use. Yet these impacts have not been
analyzed, in violation of NEPA.

The only commitment to a more detailed examination of ATV use on these Forests are Objectives
REOB17 and 18: “Initiate a process of phased, site-specific travel management planning as soon as
practicable. Prioritize planning based on areas where the most significant user conflicts and
resource concerns are occurring. Identify and address inconsistent access management of roads,
trails, and areas across the Forest, Ranger District, and interagency boundaries (pg. 111-63).” Based
on the information from a briefing with some of the appellant groups following release of the FEIS,
Forest Service personnel indicated their intent to deal with traveling planning in the above
piecemeal process. Personnel could not guarantee that this approach would allow them to complete
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a travel plan for the Boise National Forest over the course of the next planning cycle, i.e. ten years.
This “phased, site-specific” management process will obviously take a decade or more to complete
across all three Forests.

So under these LRMPs, there will be no comprehensive, forest-wide evaluation of the impacts of
ATYV use on the Boise, Payette, or Sawtooth National Forests. There will no comprehensive
analysis of recreation conflicts. There will no cumulative effects analysis of ATV use on the
Forests. There will no monitoring effort to gauge the effects of increasing ATV use on the Boise
National Forest. There will be no comprehensive assessment of the environmental impacts of user-
created ATV trails. Once again, these National Forest will not comply with the direction of the EOs
11644 and 11989 and with the agency’s own planning regulations.

D. Allowing Continued ATV Use in Proposed Wilderness Violates Goals of the Boise, Payette,
and Sawtooth LRMPs

The Boise, Payette, and Sawtooth LRMPs allow existing levels of “mechanical transport™ to
continue in recommended wilderness areas (Guideline WRGUOS pg. 111-74 and 75). Mechanical
transport is allowed to continue unless it a) degrades wilderness values, b) resource damage occurs,
or ¢) results in user conflicts.

The management goal for recommended wilderness on these National Forests is to “manage
recommended wilderness to protect wilderness values as defined in the Wilderness Act. Activities
permitted in recommended wilderness do not compromise wilderness values nor reduce the area’s
potential for wilderness designation” (Goal WRGOO02 pg. 111-73).

It is absolutely preposterous to conclude that allowing continued ATV use in recommended
wilderness is consistent with the goals of protecting wilderness values as defined by the Wilderness
Act. Fundamental to the concept of wilderness and its associated values under the Wilderness Act
is an area free of motor. Back in 1929, Forest Service Regulation L-20, which provided the first
formal guidelines for the establishment and management of “primitive areas,” directed that such
areas “....will be maintained in primitive conditions of environment, transportation, habitation, and
subsistence....” The Forest Service recognized that maintaining “primitive conditions” of
“transportation” was essential to the value of primitive areas. This meant no motorized travel. The
subsequent more restrictive “U Regulations” reclassified some “primitive areas” as administratively
created “wilderness” or “wild” areas. Motorized vehicles were prohibited in both wilderness and
wild areas.

Freedom from motorized vehicles has always been a fundamental value under the Wilderness Act
and its administrative predecessors. Any management goal that directs that areas be managed to
protect wilderness values must include closure of those areas to motorized vehicles. This
management goal cannot allow for regular motorized ATV use as sanctioned by the LRMPs.

The FEIS acknowledges that allowing continuation of non-conforming uses in recommended
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wilderness areas diminishes the opportunity for solitude and primitive recreation experiences, two
key wilderness values that are part of any effort to provide for wilderness values in these areas:
“.... opportunities for solitude and primitive recreation experiences within these recommended
wilderness areas would remain at less than what could potentially be offered (because of continued
non-conforming uses)(pg. 3-850).”

Furthermore, since the LRMPs contain no analysis for anywhere on the Forests that ATV is not
damaging resources or creating user conflicts, the Forest Service cannot allow ATV use in
recommended wilderness where mechanical transport can continue only if it is not damaging
resources or creating user conflicts. Until the Forest Service can affirmatively demonstrate that such
damage or conflicts are not occurring, the areas should be closed to mechanical and motorized use.
The Forest Service has not affirmatively demonstrated that resource damage or user conflicts are
not occurring anywhere on the Boise, Payette, and Sawtooth National Forests, let alone within the
recommended wilderness areas.

It is equally preposterous that the Forest Service would conclude that allowing motorized use to
continue in recommended wilderness areas would not prevent their consideration for future
congressional designation. Socially, politically and ecologically, the development and
popularization of such continued levels of motorized use — as ratified in these Plans — will detract
from and could eventually preclude the designation of this area as wilderness. Once use is
established in the mind of the motorized public, it becomes increasingly difficult for this area to be
returned to a non-motorized status.

Twenty years ago, in testimony before the U.S. House of Representatives Subcommittee on Public
Lands, the then-president of the Idaho Trail Machine Association testified that “prior motorized
recreational use of an area should have a bearing on its suitability for wilderness.” In 1988, in
testimony before the U.S. Senate Subcommittee on Public Lands, National Parks and Forests, the
president of the Blue Ribbon Coalition specifically cited existing ATV use as reasons for excluding
areas from wilderness designation. In a speech to a meeting of environmental activists in
Washington DC, Jim Furnish, formerly of the USDA, noted that an astute forest supervisor would
recognize that encouraging motorized use in a roadless area has great potential to preclude the area
from future wilderness through creating a constituency which will then ascertain a "right" to future
use.

The FEIS only makes a passing reference to the problem of allowing non-conforming uses to
continue: ... current, non-conforming uses would be allowed to continue and possibly contribute
to their long-term establishment (pg. 3-850).” This backhand acknowledgment that continuing
non-conforming uses creates an obstacle to wilderness designation is understated at best. Time and
time again, motorized recreationists have opposed wilderness designation in areas where motorized
use is occurring.

The Forest Service also seems hesitant to close recommended wilderness areas to non-conforming
uses because of the $1.8 million the agency would have to repay the Idaho Department of Parks and
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Recreation to refund money used for trail work from the state ORV fund. These areas have been
recommended for wilderness for over 20 years now, and the Department of Parks and Recreation
should have realized that the areas will eventually be designated wilderness, and therefore “took its
chances” on approving state ORV funds for trail work. In any case, the Forest Service should not
allow itself to be blackmailed by the Department of Parks and Recreation and allow the Parks and
Recreation Department to dictate National Forest management.

To comply with the goal of managing recommended wilderness so as not to reduce the area’s
potential for wilderness designation, the Forest Service must close these areas to mechanical and
motorized use.

IV. The Forest Service illegally removes the “substantial impairment” mandate
of the Sawtooth National Recreation Area.

The Forest Service illegally removes the “substantial impairment” mandate of the Sawtooth
National Recreation Area. This change is arbitrary and capricious because it reflects an unexplained
and unwarranted weakening of the substantial impairment definition The SNRA Organic statute
provides: “the lands will be administered in a manner that will best provide for the conservation and
development of scenic, natural, historic, pastoral, wildlife and other values.” 16 U.S.C. § 460aa
(Public Law 92-400; 86 Stat. 612). The SNRA organic statute states that activity such as timber,
grazing, and mining may only proceed “insofar as their utilization will not substantially impair the
purposes for which the recreation area is established.” Id.; see also 36 C.F.R. § 292.17(a). The
SNRA is, above all else, a “recreation area,” and other uses are secondary to that principal purpose.

A. Grazing authorization in the Sawtooth National Recreation Area violates the SNRA
Organic statute

Authorization of livestock grazing in the Sawtooth National Recreation Area violates the SNRA
Organic statute because livestock grazing has substantially impaired wildlife, recreation, and other
SNRA values. Despite a recent court ruling that the Forest Service had violated the SNRA’s
Organic act by enabling livestock grazing to substantially impair these values, the Forest Service
authorized grazing at similar levels and failed to undertake an analysis of whether the level of
livestock grazing authorized in the RFP substantially impairs wildlife, recreation, and other SNRA
values.

Congress directed the U.S. Forest Service, as manager of the Sawtooth National Recreation Area
(“SNRA”), to only allow extractive uses of the SNRA to the extent those uses do not “substantially
impair” the wildlife, recreation, and related values for which the SNRA was established. 16 U.S.C.
§ 460aa. Pursuant to this direction, the Forest Service committed in its 1987 Sawtooth Land and
Resource Management Plan (“Sawtooth Forest Plan”) to protect the incredible resources of the
SNRA, in part by undertaking specific analyses to ensure that extractive activities do not
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“substantially impair” SNRA values. With the RFP, the Forest Service is taking a giant leap
backwards and ignoring its Congressional mandate to protect wildlife, recreation and related values
for which the SNRA was established.

In designating the SRNA in 1972, Congress provided that “the lands will be administered in a
manner that will best provide for the conservation and development of scenic, natural, historic,
pastoral, wildlife and other values.” 16 U.S.C. § 460aa (Public Law 92-400; 86 Stat. 612). The
SNRA organic statute restricts activity such as logging, grazing, and mining, providing that such
activities may only proceed “insofar as their utilization will not substantially impair the purposes for
which the recreation area is established.” Id.; see also 36 C.F.R. § 292.17(a).

B. Wolves' legal status supercedes that of livestock

Since wolf-reintroduction efforts began in 1995-96, conflicts between livestock and wolves,
including wolf predation on livestock, have occurred. From October 1998 through September 1999,
when an estimated 141 wolves were present in central Idaho, the federal agency Wildlife Services
reported that wolves were confirmed to have killed 9 calves, 1 cow, 57 sheep, and 1 guard dog.”® In
the 2000 fiscal year, wolf numbers throughout Idaho increased sharply from 141 to 187 wolves,
while confirmed livestock depredations increased only slightly to 15 calves and 55 sheep. Id. at 6,
12.

Conlflicts between wolves and livestock on public land in the SNRA constitute a significant portion
of the overall number of wolf/livestock conflicts throughout central Idaho. Between August 1998
and September 1999, wolves killed some 24 sheep on public lands in the SNRA. In 2000, wolves
killed some 17 sheep on public lands in the SNRA.

Federal efforts to haze and disperse wolf packs in the SNRA, kill individual wolves (including
alpha wolves), and ultimately eliminate entire wolf packs — in response to wolf-livestock conflicts
on public lands — have “substantially impaired” wolves in the SNRA. This total loss of wolf packs
in the SNRA, while impairing wolves within the boundaries of the SNRA, also negatively impact
broader wolf recovery efforts. De-listing of wolves from the Endangered Species list can only
occur once certain numeric goals for breeding wolves are reached. Loss of a pack can affect
attainment of the larger recovery goals.

The new Forest Plan still allows lethal control of wolves that depredate on livestock as long as six
or more breeding pairs exist in Idaho”’. This strategy is illegal and violates Judge Winmill’s 2002
ruling stating that the Feds cannot automatically kill or move wolves in the SNRA if livestock and
wolves come into conflict. Judge Winmill ruled that the requirements of the Fish and Wildlife
Service wolf control rules and the SNRA Act can and must be read together -- neither trumps the

26 wildlife Services, “Summary of Responses to Reported Wolf Depredations to Livestock and Livestock Guarding
Dogs by the Idaho Wildlife Services Program From January 1, 1995 to September 30, 2000 at 3, 12
72003 Sawtooth LRMP, p. 1-22.
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other. Nowhere in the EIS or ROD do the wolf reintroduction rules exclude the SNRA’s substantial
impairment requirement. The Judge concluded that the 1972 law that established the SNRA does
not include grazing as a ‘historic’ or ‘pastoral’ use and gives wolves and other wildlife precedence
over livestock. The new Forest Plan needs to reflect the current legal status of wolves and give
wolves and other wildlife precedence over livestock.

As noted, the Forest Service has authorized livestock grazing in the SNRA at locations and time
periods where conflicts between wolves and livestock are predictable, and have in fact occurred,
even though such conflicts could have been avoided through implementation of alternative grazing
schemes to avoid or minimize wolf/livestock conflicts. Such alternative grazing schemes may
include: changed locations or time periods, reduced livestock numbers, elimination of grazing in
certain areas, improved livestock camp management, and increased measures to guard livestock
from wolves, all of which the Forest Service has the authority to require of livestock grazing
permittees under the statutes and regulations governing their management of the SNRA.

Furthermore, these conflicts are neither confined to wolves, nor to the SNRA, but are occurring
throughout the Forests at issue here and with other species such as sage grouse, migratory birds and
fish. Therefore, the RFP should include an assessment of conflicts of sheep or cattle grazing with
wolves and other fish and wildlife species to determine appropriate grazing seasons, numbers and
closures. This is the only way the Forest Service can ensure the viability of the numerous
Threatened, Endangered, Proposed, Candidate, Sensitive and MIS species that are impacted by
livestock grazing.

C. Fish are not protected from "substantial impairment"

The former Sawtooth Forest Plan defined “substantial impairment” for fish as a “change in habitat
characteristics within the project area which would result in a decrease of inherent production
potential equaling or exceeding 10%.”*® The new Forest Plan fails to include any such stipulations,
stating only that all Federal regulations will apply: “Substantial impairment of natural values on the
SNRA should never occur as long a there is compliance with all of the applicable laws and
regulations.”” Under the new Forest Plan, the only statement concerning substantial impairment
states only that, "water quality should protect beneficial uses." This language is considerably
weaker than the existing substantial impairment definition for fish. Under the new Plan, the
baseline effects of management actions are occurring may impair streams far more than the 10%
production potential threshold under the old Forest Plan and this change is totally unjustified.
Because the SNRA is inherently different from other Forest System lands and is held to higher
standards, the new Forest Plan must reflect these higher standards.

The new Forest Plan also states that substantial impairment would be determined during federal
action requiring an environmental analysis or an environmental impact statement or at the request of

* Ibid at IV-99.
92003 Sawtooth FEIS, p. I-16.
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the Area Ranger. This requirement fails to consider the new categorical exclusions for fuels
reduction projects which would normally warrant environmental analyses or environmental impact
statements. The new Forest Plan needs to include quantitative definitions for substantial
impairment that meet or exceed previous Forest Plan standards.

D. Recreation strategies reflect inappropriate mix of uses and high risk of resource
degradation

The ROS strategies presented within the SNRA are inappropriate and will lead to significant
resource degradation. The lack of primitive class and extent of semi-primitive non-motorized is
inconsistent with reducing conflicts with non-motorized recreationists and wildlife. We also believe
that the new definition for substantial impairment is too broad to be effective. The new Forest Plan
defines substantial impairment for recreation when “an action creates a change in the desired
recreation settings by one ROS class of any area on the DNRA and occurs over a time period
greater than six months cumulatively.”** Under these guidelines, snowmobile use could occur in
primitive and semi-primitive non-motorized areas for over two years before “substantially
impairing” non-motorized recreationists or wildlife in these areas. A snowmobile organization
could state that their activities do not substantially impair use because they do not snowmobile in
the spring, summer, or fall and thus their use is not a “long term” or “permanent change”. Also, the
Vegetation, Water Quality, Soils, and Riparian guidelines improperly state that human waste be
buried at least 100’ from surface water when the best available science and Leave No Trace
Guidelines recommend a minimum distance of 200°.>' The Forest Plan must correct these
recreational loopholes with meaningful, quantitative, and appropriately sensitive standards.

V. The Payette LRMP Does Not Provide Habitat Suitable for Bighorn Sheep
Populations

A. The Payette LRMP Does Not Provide Disease-Free Habitat for Bighorn Sheep

The Payette LRMP ROD states that “(f)orest-wide wildlife management direction and desired
vegetation conditions for the Revised Plan are designed to provide well-distributed habitats suitable
for native and desired non-native species found on the three forests (ROD-30).” The LRMP does
not, however, provide habitat suitable, i.e. disease-free habitat, for bighorn sheep with respect to
domestic sheep, in that the LRMP does not set forth a specific standard, goal or objective
eliminating domestic sheep from bighorn habitat. The need to “reduce or eliminate” the risk of
disease transmission is recognized as a Need to Establish or Change Management Direction ( pg. 1I-
22) from the former forest plan. While the Forest Service claims that the LRMP will reduce the
risk of disease transmission to bighorn sheep (pg. II-23), there is no evidence in the LRMP

0 Ibid, p. I-25.
3! http://www.Int.org/TeachingLNT/LNTEnglish.php
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explaining how the Forest Service will go about reducing or eliminating the risk of disease
transmission short of eliminating domestic sheep grazing from bighorn sheep habitat.

There are forest-wide goals and objectives that indicate the Forest Service should take steps to
eliminate domestic sheep grazing from bighorn sheep habitat. These include:

WIGOO1- provide habitat capable of supporting viable populations of native and
desired non-native wildlife species,

WIGOO02 — reduce human-caused disturbances that cause undesirable effects to
wildlife populations during critical life stages,

WIGOO03 — provide habitat for wildlife species on National Forest System lands
capable of contributing to sustainable populations for socio-economic and tribal
needs.

WIGOB11 — Work with Idaho Department of Fish and Game to address their species
plan objectives when Forest Service management activities may affect those
objectives.

Providing disease-free habitat is a fundamental consideration when providing habitat capable of
supporting viable populations of bighorn sheep, reducing human-caused disturbances (in this case,
the disturbance caused by the grazing of disease-carrying domestic sheep), and providing habitat
capable of contributing to sustainable populations.

The LRMP contains a goal of “(c)oordinating livestock grazing to address conflicts with other
resource uses in a manner that is consistent with Forest Plan management direction (pg. 111-44).”
There are also specific objectives in Management Area 01-Hells Canyon and Management Area 02-
Snake River to “( ¢ )Joordinate with Idaho Department of Fish and Game, Oregon Department of
Fish and Wildlife, and domestic sheep permittees to reduce the risk of disease transmission between
domestic and wild sheep (pg. I11-99)." (Similar standards should be applied to Management Area 03
— Rapid River and Management Area 10 — Fall Creek/Warren Creek to eliminate the risks to
bighorn sheep from domestic sheep in these areas.) In the case of bighorn sheep and domestic
sheep, the only way of “reducing” conflicts between domestic sheep and bighorn sheep is
elimination of disease-carrying domestic sheep. There is no other evidence available that methods
other than eliminating the potential for physical interaction between domestic sheep and bighorn
sheep will succeed in eliminating disease transmission to bighorns.

B. The Presence of Domestic Sheep Guarantees Disease and Death to Bighorn Sheep
The U.S. District Court of Oregon has found the following facts undisputed:
Bighorn sheep are native to much of western North America ...., including the [Hells

Canyon National Recreation] Area. However, as a result of indiscriminate hunting,
unregulated grazing by domestic livestock and parasites and diseased carried by
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domestic, bighorn sheep were eradicated from the Area by 1945. See Idaho Wildlife
Federation v. Richmond, CV 94-1347-AS, p.5 (Decided April 10, 1996) (sic.)

The causal connection between domestic sheep grazing and bighorn sheep die-offs is clear, and it
remains as true today as it has been in the past. To be sure, when domestic sheep and bighorns
intermingle, the bighorns die. The cause of death is Pasteurella haemolytica, a bacteria that causes
pneumonia against which bighorns lack sufficient natural resistance. No vaccine or other cure has
been identified to date, despite years of research. As described in the findings adopted in Idaho
Wildlife Federation v. USFES in light of available scientific facts on this question:

Numerous studies on the possible cause of the death of the bighorns have occurred
in the meantime with the general conclusion that domestic sheep naturally carry a
strain of pneumonia (Pasteurella Haemolytica) (“Pasteurella”) that does not affect
the domestic sheep but is fatal to bighorn sheep. When bighorn sheep intermingle
with domestic, the Pasteurella is transferred from the domestics to the bighorns
through nose-to-nose contact. The bighorns then either die within two or three days
while grazing with the domestics or they live long enough to return to their bighorn
herd and infect the entire herd, resulting in bighorn herd die-offs.

This cycle of death has been replicated across the native bighorn sheep populations in the Hells
Canyon National Recreation Area adjacent to the Payette National Forest. With every transplant of
native bighorns where the bighorns subsequently come into contact with domestic sheep, die-offs
have ensued. See Idaho Wildlife Federation v. Richmond (discussing history of transplants and die-
offs due to Pasteurella-induced pneumonia in the HCNRA'’s four bighorn herds: Cherry Creek,
Lower Imnaha, Upper Hells Canyon, and Granite / Three Creek.).

The Forest Service has previously determined bighorn sheep and domestic sheep grazing are
incompatible in the Hells Canyon National Recreation Area (HCNRA). It is inconceivable that the
Forest Service cannot now determine that bighorn sheep and domestic sheep grazing are flatly
incompatible on the Payette National Forest. A clear connection exists between domestic sheep
grazing on Payette allotments and ongoing harm to native bighorns. The Forest Service is aware of
this. Unfortunately, the only identified Payette LRMP direction specific to the bighorn-domestic
sheep issue comes in the form of the vague objectives listed above.

In preparing the new comprehensive management plan for the Hells Canyon National Recreation
Area, the Forest Service made the following determinations:

a) A vaccine or other technique does not currently exist to eliminate or reduce the risk to
bighorn sheep from domestics, as various references to (Schommer and Woolever 2001)
confirm in the HCRNA FEIS (“The likelihood of [finding a vaccine] within the life of
this plan is very low.”)(“It is unlikely that a vaccine that would resolve the
incompatibility between domestic and bighorn sheep grazing would occur within the
next decade.”).
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b) Separation of wild and domestic sheep is still recognized as the method to ensure healthy
bighorn populations...

To ignore the ongoing HCNRA bighorn-domestic sheep conflict, the associated bighorn die-offs,
and the incompatibility of this situation with respect to the Echols Butte and Deep Creek allotments
is to ignore the law and the Forest Service’s own previous determinations that domestic sheep and
bighorn sheep are incompatible. The Forest Service has already found domestic sheep grazing and
bighorn sheep survival are incompatible and responded to this situation by terminating domestic
sheep grazing on the problem allotments.

Beginning in 1994, the Forest Service specifically analyzed the compatibility of bighorn sheep and
domestic sheep in an Environmental Assessment (“EA”). See EA, "Proposal to terminate domestic
sheep grazing on portions of the Hells Canyon National Recreation Area," (May 1994, USDA,
Wallowa-Whitman NF, Baker City, OR). The EA recognized the science documenting the clear
threat domestic sheep pose to bighorn survival as well as the difficulty of keeping the two species
separated. The 1995 Decision Notice on this EA specifically stated:

The scientific research indicates that domestic sheep pose a severe health risk to
bighorn sheep when the two species are allowed to intermingle . . . . The only way to
avoid this health risk is to keep the animals spatially isolated, a task complicated by
the tendency of both species to wander. Consequently, a high degree of
incompatibility exists in portions of the [HCNRA] between the use of land as habitat
for bighorn sheep and as range for domestic sheep.

See Decision Notice and FONSI for the "Proposal to terminate domestic sheep grazing on
portions of the Hells Canyon National Recreation Area" (August 1995, W-WNF, Baker
City, OR).

In this 1995 Decision, then Wallowa-Whitman National Forest Supervisor Robert Richmond
decided to terminate domestic sheep grazing on several HCNRA livestock allotments based on his
determination that domestic sheep grazing was “not compatible with the protection and
maintenance of bighorn sheep habitat due to the probable transmission of fatal disease from
domestic sheep to bighorn sheep.” (Memo addressing Idaho Wildlife Federation v. Richmond,
dated April 16, 1996 from Val J. McLam Black, Attorney, USDA Office of General Counsel to
Robert Williams, Regional Forester, USFS Pac. NW Region).

In light of the science relevant to bighorns, the Payette LRMP objectives that do less than eliminate
domestic sheep grazing from bighorn sheep habitat are inadequate too ensure the viability of
bighorn sheep on the Payette National Forest because, in addition to the terminal result of direct
intermingling, it places a death threat on their natural migratory tendencies and reduces the size and
safety needs of patches and home-range. Domestic sheep on the Payette National Forest also
jeopardize the survival of bighorn sheep on the adjacent Hells Canyon National Recreation Area. It
1s no wonder, in light of this, that bighorn die-offs have remained persistent as a result of domestic
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sheep grazing on the Echols Butte and Deep Creek allotments since at least 1995.

Since 1995, the ODFW and other entities have made the Forest Service aware of ongoing bighorn
die-offs, disease problems, and intermingling with domestic sheep related to existing active sheep
allotments located on the HCNRA and Payette National Forest. Even with the elimination of
domestic sheep grazing from the various allotments subject to the 1995 Forest Service decision,
Hells Canyon bighorns continue to die and disease remains by far the top culprit:

Ongoing research on the causes of mortality in Hells Canyon bighorn sheep (1997-
2000) indicates nearly two-thirds of the mortality of adults was due to disease.
Disease was also the cause of over 90% of the known lamb mortality. Bighorns in
the closest proximity to domestic sheep or goats appeared to have the highest disease
mortality rate. (March 28, 2002 and February 05, 2001 letters from ODFW to U.S.
Forest Service).

The Sheep Mountain bighorn herd near Oxbow Reservoir had reached 80 animals in the 1990’s. In
July 1999, a Pasteurella pneumonia outbreak killed over half of the herd and no lambs were known
to have survived in 2000. Id. The McGraw Creek herd was established in January 1999 within the
HCNRA and had reached 22 bighorns by June of that year. Pneumonia, which ODFW believes was
contracted from domestic sheep, had dropped the herd’s numbers to 5 animals by the next winter.
Id. The Upper Hells Canyon herd located within the HCNRA, which had declined to 10 animals in
the 1980’s due to pneumonia outbreaks, has slowly risen to about 30 bighorns but is again
threatened by domestic sheep-borne Pasteurella. 1d. Radio- collared members of this herd have
been located as far south as Cuddy Mountain and Lime Point Creek in Idaho and well east into the
Seven Devils mountains near Black Lake, which is on the Echols Butte allotment.

Rams from the Upper Hells Canyon herd are known to migrate at least 30 miles west through the
HCNRA and into the Wallowa Mountains in order to mingle with the Lostine bighorn herd during
the summer season. While the Lostine herd is not in the HCNRA, the radio collar data make clear
that Hells Canyon bighorns travel into Idaho domestic sheep allotments both on and off of the
HCNRA, then travel back through Oregon, both within and outside of the HCNRA, and present the
risk of Pasteurella infection to other HCNRA and non-HCNRA wild bighorn herds. Pneumonia
was detected in the Lostine herd this past year and has resulted in high summer lamb mortality. The
most likely source was Upper Hells Canyon bighorns that had contact with domestic sheep on the
Deep Creek and Echols Butte allotments while in Idaho. (Conversation between B. Brownscomb/
Vic Coggins, ODFW, 10/2003).

Available science clearly demonstrates domestic sheep grazing in the vicinity of bighorns is not
compatible. The Interior Columbia Basin FEIS Proposed Decision (December 2000) also found
that “numerous research studies and monitoring of bighorn sheep “die-offs” have indicated a high
correlation between die-offs and contact between domestic and bighorn sheep”(pg. 27). A
medicinal cure or vaccine has not been identified and, as recognized by the Forest Service itself in
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the HCNRA FEIS, is not likely to be discovered anytime soon.

Bighorns from the Upper Hells Canyon, McGraw Creek, and Sheep Mountain herds (i.e., Idaho side
of the HCNRA) continue to either intermingle with domestic sheep on the Echols Butte and Deep
Creek allotments.

The solution to the incompatibility of domestic sheep and bighorn sheep is to ensure the separation
of domestic and bighorn sheep to the greatest extent possible. This should be done through the
termination of domestic sheep grazing permits on the management areas on the Payette with
bighorn sheep populations and with bighorn sheep habitat. The grazing permits for the two specific
allotments, Echols Butte and Deep Creek, were last issued in 1990 for a 10-year term. Appellants
are unaware whether such permits were re-issued in 2000 or for what period of time. Clearly, this
period of permit re-issuance could address the bighorn-domestic sheep incompatibility issue. Or,
bighorn-domestic sheep separation could be accomplished by continuing to allow bighorns to die
through continued exposure to domestic sheep or more shooting of bighorns that have the highest
likelihood of intermingling with nearby domestics.

Currently, the Forest Service and the Payette LRMP will follow the latter approach. The burden of
bighorn-domestic sheep incompatibility has fallen on the bighorn sheep population. The ODFW
routinely kills or captures native bighorn sheep either known or suspected of having interacted with
domestic sheep. Since 1999, three bighorns have been shot on the Echols Butte and Deep Creek
allotments (Shirts allotments) after being found near domestic sheep (ODFW Letter to USFS,
March 28, 2002). The ODFW has made other efforts to keep bighorns separate from domestic
sheep, including the radio collar monitoring and attempting to drive bighorn away from domestic
sheep allotments. This has not been successful in preventing continued bighorn-domestic sheep
intermingling and associated bighorn disease events.

The Forest Service’s 1995 approach of terminating several active domestic sheep grazing permits in
the HCNRA was and remains the appropriate action and should be duplicated to meet the
management objectives on the Payette LRMP. The incompatibility of the domestic sheep-bighorn
situation that drove management decisions in the HCNRA is today clearly present with respect to
the occupied domestic sheep allotments on the Payette National Forest.

The FEIS references some agreement between the Hells Canyon Bighorn Sheep Restoration
Committee and the Idaho Woolgrowers Association that recognizes that the Payette National Forest
was not part of some restoration plan. To the appellants’ knowledge, this agreement, which appears
to be dictating management prescriptions on the Payette National Forest, was never put forward for
public review and comment, and should not be used as a basis for forest plan management
prescriptions. The Ninth Circuit ruled in Kern v. U.S. Bureau of Land Mgmt. that “. . . tiering to a
document that has not itself been subject to NEPA review is not permitted, for it circumvents the
purpose of NEPA. While NEPA empowers neither the plaintiffs nor this court to second-guess the
BLM’s management decisions, it does require the BLM to articulate, publicly and in detail, the
reasons for and likely effects of those management decisions, and to allow public comments on that
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articulation.”

Bighorn sheep should not be shot for the sake of perpetuating domestic sheep grazing, as is
currently practiced.

VI. The LRMP directions are inconsistent with the '"Road Management Policy"
published in the Federal Register on January 12, 2001.

A. Decisions made regarding the forest-wide road systems in the Forest Plans do not
adequately reflect consideration of Roads Analyses

The Rule on which the Policy is based specifically states, "the intended effect of this final rule is to
help ensure that additions to the National Forest System network of roads are those deemed
essential for resource management and use; that, construction, reconstruction, and maintenance of
roads minimize adverse environmental impacts; and, finally, that unneeded roads are
decommissioned and restoration of ecological processes are initiated."

Sec. 212.5 was amended to outline the following required components of the Road system
(emphasis added):

1) Identification of road system...."the responsible official must identify the minimum road system
needed for safe and efficient travel and for administration, utilization and protection of National
Forest System lands. In determining the minimum road system, the responsible official must
incorporate a science-based roads analysis at the appropriate scale..."

2) Identification of unneeded roads. "Responsible officials must review the road system on each
National Forest and Grassland and identify the roads on lands under Forest Service jurisdiction
that are no longer needed to meet forest resource management objectives and that, therefore,
should be decommissioned or considered for other uses, such as for trails."

While a Roads Analysis was completed in June 2003 for all three forests®”, and impacts on
threatened and endangered species from the current road system are clearly documented, the
decisions made regarding the forest-wide road systems in the Forest Plans do not adequately reflect
consideration of this analysis. The recommendations made in the roads analysis and the
identification of the minimum road system does not seem to be based upon these analyses. No
unneeded roads were identified in the analysis.

The responsible official did not make a minimum road system determination consistent with the
requirements in the rule, or based upon the actual data compiled in the roads analysis. As outlined in
36 CFR Section 212.5, the minimum road system is defined as:

32 USDA Forest Service. 2003. Forest Scale Roads Analysis for the Boise, Payette, and Sawtooth National Forests.
USDA Forest Service Intermountain Region.
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= the road system determined to be needed to meet resource and other management
objectives adopted in the relevant land and resource management plan (36 CFR part
219),

= to meet applicable statutory and regulatory requirements,

= to reflect long-term funding expectations,

= to ensure that the identified system minimizes adverse environmental impacts
associated with road construction, reconstruction, decommissioning and
maintenance.

B. The minimum road system determination reflects a system in excess of what is needed to
meet resource and management objectives, and in fact, detracts from restoration objectives
that have been established for the majority of the Forest.

The Roads Analysis finds that the current road system is in excess of current timber harvest guides,
provides an excess of roaded recreation and severely hinders attainment of resource protection goals
throughout the forests. There is no rationale for determining that the current system of roads is, in
fact, the minimum road system needed.

With approximately 10,000 miles of existing Forest System roads within Forest Service
jurisdiction within the Ecogroup, it is anticipated the supply of roaded recreation
opportunities exceeds demand. The recreation analysis (FEIS-Recreation) indicates that the
available dispersed and developed recreation supply currently exceeds demand and is likely
to continue to meet or exceed demand for the next planning period. (RA, 4-63)

ACS priority watersheds are identified and roads are called out as a significant threat to the
watershed integrity of many of them in Appendix F of the Roads Analysis. Surprising, there are
almost no resource management goals that prioritize reducing the road density and stream crossings
in these watersheds throughout all three of the Forest Plans.

A cursory review of road density data indicates 12 ACS priority watersheds that currently have road
densities that are over 2 mi/mi squared, all on the Boise and Payette forests. Only one of these
watersheds includes a standard for "no net increase" in road density. Excepting those in roadless
areas, most are over the at risk threshold of 0.7 mi/mi squared. This does not include the majority of
high priority restoration watersheds that are named in the Plans, but not designated as ACS
priorities. The Forests have done extensive analysis to identify restoration priorities and road related
threats, but the standards for road management have not been set to realize the restoration needs.
Limiting new road construction in these watersheds is not going to meet the management goals of
protecting and restoring threatened and endangered species that are severely impacted by
sedimentation and fragmentation of habitat directly linked to the road system.

C. Statutory and regulatory requirements under the Clean Water Act and Endangered

Species Act are not met by the road system determination.
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Where roads are known sources of water quality degradation and impact threatened and endangered
terrestrial and aquatic species, there are no standards outlining the need to remove roads in critical
habitat areas. Only in objectives outlined for relatively few watersheds is road density even
considered, often in objectives to prioritize studying road crossing impacts, or analyze road impacts
on the system. These threats are already well documented and the solution is known. Forest-wide
direction should be given for no net increase and reduction of road density in all high priority
watersheds. The Roads Analysis summarizes overall impacts:

Impacts on Aquatic Species

Disturbances to fish habitat result from construction, reconstruction, maintenance, and
decommissioning of roads. Abandoned roads, or roads not adequately maintained to RMOs,
have resulted in chronic sedimentation, or, in some instances, washed out or fail altogether,
resulting in a massive surge of sediment. In addition to causing sedimentation, road
development can remove streamside vegetation, compact soils, and encroach stream
channels. Poorly installed stream crossings can increase sedimentation and restrict fish
migration. Rieman and Clayton (1997) identified that road-related disturbances far
overshadow disturbances associated with fire and logging activities. Furniss et al (1991)
identified loss of water quality, altered hydrologic conditions, increasing frequency of
landslides, and loss of fish habitat associated with road-related disturbance. Roads can also
increase public access, which has the potential for increased fishing pressure and poaching
problems. Bull trout are especially vulnerable to road-related impacts. Increased road use
usually leads to increased levels of sedimentation. When increased road use results in
increased road maintenance, sedimentation may also increase in the case of unpaved roads.
(RA 3-5)

Impacts on Water Quality

All but three subbasins contain 303(d) water quality limited water bodies. Six subbasins
contain subwatersheds associated with TMDLs. Sediment is the main pollutant source
contributing to degraded water quality; however, elevated temperatures play a role as well.
Heavy metals, nutrient loading, and chemical contamination contribute to degraded water
quality in some subbasins. (RA, 4-15)

Few subbasins were found to have any pathways functioning appropriately across an entire
4™ field HU, outside of the wilderness. Generally, those subwatersheds functioning at risk
or unacceptable risk, with lower water quality integrity or geomorphic integrity ratings will
be more vulnerable to impacts from road management activities. (RA, 4-22)

D. The minimum road system determination far exceeds logical long-term funding
expectations and therefore, will result in continued resource degradation and substandard
maintenance for safety and resource protection needs.
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The Roads Analysis comprehensively reviews the current economic costs of the system, yet not one
of the recommendations in the Roads Analysis or management standards in the Plans link this
massive shortfall to identifying a need to reduce the road system and bring the forests into
compliance with the Roads Policy.

On average, the Boise National Forest maintained only 21% of its roads to road management
objectives (RMOs), the Payette maintained only 19% to stated RMOs and the Sawtooth Forest only
22% to RMOs. Furthermore, the Roads Analysis states:

The Boise, Payette, and Sawtooth NFs have not identified any needs for additional arterial and
collector roads in the foreseeable future. (RA 2-11)

One of the objectives of the Roads Analysis process is to identify the minimum road system
needed for public access and land management purposes. Forest Service Manual (FSM)
7712.01 requires the reflection of “long-term funding expectations” when making
determinations of the “minimum road system”. Congressionally appropriated road maintenance
funding has not proved sufficient to maintain the current road system. Currently, only 19-22
percent of the existing classified road system is maintained to RMO standards; 22-42 percent
are provided some level of maintenance. In the case of maintenance class 3/4/5 roads, 20 to 90
percent are being maintained to RMO standards across the three Forests. (RA, 3-2)

The arterial and collector road system (i.e., generally the maintenance class 3, 4 and 5 roads)
was developed over several decades to access different portions of the Forest, often to manage
different resources and provide for a variety of public uses. The current system is believed to
meet the current needs based on historical uses. However, travel management planning that will
occur after the adoption of the revised forest plans may identify the need for additional level 3,
4, or 5 roads. (RA,)

The Roads Analysis goes on to state, "Obviously, all the annual, deferred, and capital improvement
needs cannot be met with budgets of about the same levels that have been experienced during the
last 11 years." (RA, 4-55). Given this statement and clear analysis to support, it is unclear why the
current road system was named the minimum system. Glossed over in the analysis is that only the
major roads were analyzed in this Roads Analysis. The costs and environmental impact of level 1
and 2 roads and the excessive number of user created roads across the forests indicate it is
appropriate at the forest level to direct a reduction in the road system, as directed by the Roads
Policy.

The road system should not be designed for historic use, but for current and future use based on
economic and ecological realities of road management impacts on the resources managed by the
Forest Plans. The road system is a major cause of aquatic species decline throughout the forests,
maintaining the same system and only marginally restricting growth of the road system is
inconsistent with the Road Analysis completed and direction of the Roads Policy.
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E. Ecological Impacts of the road system are detailed in the Roads Analysis, but did not carry
over into Forest Plan direction or the minimum road system determination.

The purpose of a Roads Analysis is not to simply document problems, but to inform management
decisions. While many of the required data gathering exercises were done, there was a biased focus
on access and recreation when recommendations were made, and no limits or management direction
to reduce impacts of damaging roads or realistically curb the maintenance-funding shortfall are in
the Plans.

Simply limiting new road construction in some areas will not reduce the backlog of maintenance
and lack of funds or make significant gains in moving watersheds that are uniformly rated as "at
risk" toward the desired future condition. In addition, there are disturbing allowances for the most
damaging types of roads - temporary and low maintenance levels created for fire suppression that
will only add to the ecological impacts of the road system and maintenance costs.

F. No unneeded road determination was made.

The Roads Analysis summary and priority setting chapter (Chapter 5) makes many
recommendations on how to gain more money for road maintenance, and makes recommendations
for right-of-way needs, recreation needs and improvement needs, but does not make a clear
determination of unneeded roads or address decommissioning needs in any meaningful way, despite
the plethora of information throughout the Analysis on the negative impacts to terrestrial and
aquatic resources. At some point, some roads must be designated as "unneeded" and the road
system reduced to meet recovery goals stated throughout the forest plans.

By only analyzing level 3.4,5 roads, the issue of reducing road densities and associated watershed
and fragmentation impacts was left unaddressed.

G. Overall, the Forest Plans lack a clear connection to the Roads Analysis process.

The intent is clearly to look at both access needs, economics of maintaining those and keeping road
system consistent with resource objectives as well as reducing ecological impact. The goals and
objectives in the LRMPs are clearly inconsistent with this direction.

Transportation plans are put off until some undetermined time in the future, while the impacts of
roads (and ORYV trails) throughout the forest are clearly documented. Roads are the main threat to
many of the aquatic species strongholds throughout the forest, though there is no commitment to
reduce the size of the road system or impacts within the life of the plan.
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VII. The proposed plans do not insure against damage to soils, slope, water and
watershed conditions as prohibited by the National Forest Management Act and
the Clean Water Act

This action purports to make several decisions, including the "Establishment of Forest-wide
standards and guidelines to fulfill the requirements of 16 USC 1604 (NFMA) applying to future
activities (36 CFR 219.13 to 219.27)." Specifically, section 6(g)(3)(E) of the National Forest
Management Act requires that LRMPs “insure that timber will be harvested from National Forest
System lands only where: (i) soil, slope, or other watershed conditions will not be irreversibly
damaged," and "(ii1) protection is provided for streams, streambanks, shorelines, lakes, wetlands,
and other bodies of water from detrimental changes in water temperatures, blockages of water
courses, and deposits of sediment, where harvests are likely to seriously and adversely affect water
conditions or fish habitat.”

This action applies to an estimated 25,000 miles of perennial and intermittent streams, of which
essentially all perennial and some intermittent streams are fish bearing. In addition, there are an
estimated 34,000 acres of lakes and reservoirs. Forest streams comprise the headwaters of several
importe;r;t river systems, including the Snake, Salmon, Boise, Payette, Big Wood and Weiser
Rivers.

These plan amendments must be supported by available science, notably including the scientific
findings of the Interior Columbia Basin Ecosystem Management Project.’* The top priority aquatic
restoration item highlighted in the Aquatics SIT report is to restore connectivity by increasing the
total amount of good quality habitat available and removing barriers that isolate such habitat. The
report recommended that high quality habitat can best be increased by decreasing sedimentation,
especially by stabilizing or obliterating roads and otherwise improving timbering and grazing
practices to eliminate riparian impacts. Fragmentation should be addressed by minimizing or
eliminating physical barriers such as those posed by small dams and diversions and inadequate road
crossings, as well as barriers posed by high water temperatures in migratory corridors.

A. There is an overall lack of standards that commit to particular management practices
in critical areas, leading to an over-reliance on project-level consultations with the
Services to limit jeopardy to protected species under the ESA: this approach does not
adequately limit impacts to aquatic ecosystems as required to meet NFMA and CWA
requirements.

A key premise of the regional planning effort initiated at the time the interim aquatics direction was
implemented was that "there are potential effects to listed species and critical habitat that may only

* FEIS at 3-107.

** USDA Forest Service and USDOI Bureau of Land Management, "Broadscale Assessment of Aquatic Species and
Habitats," Chapter 4, Volume IIT of An Assessment of Ecosystem Components in the Interior Columbia Basin and
Portions of the Klamath and Great Basins (June, 1997).
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be addressed at broad scales. . .. because they may not be adequately addressed in project-specific
consultation." *°

Yet the proposed Plans provide only "descriptive management direction" not prescriptive
management standards.*® As the FWS biological opinion explicitly acknowledges, it is not even
possible to make a "no jeopardy" call for bull trout for all actions tiered to the plan direction, and
the agency specifically states that its opinion does not exempt project-level take of protected
species.”” This approach does not provide adequate certainty that aquatic resources will be
protected in accordance with legal requirements applicable at the Forest Plan level. Promises to
make good decisions through future project-level analysis is not a substitute for the certainty plan-
level prescriptions can provide.*®

The purpose of forest-wide and larger-scale planning and consultation should be to create proactive
management sideboards capable of ensuring that projects causing ESA jeopardy or inconsistent
with maintenance of NFMA viability -- collectively or individually -- are never even proposed.
Yet, the key "standards" to be implemented on these three forests are really just statements about
how future decisions will be made, deferring meaningful effects analysis to a subsequent stage of
review and a to-be-developed "consultation framework" document. The "standards" only take
effect when the Matrix and its "watershed condition indicators" are applied -- yet nothing about the
Matrix is defined as a standard, since it is merely a decision tool — though it is a component of the

3> NMFS August 8, 1996 concurrence letter transmitting LRMP opinion at 3.
% There are essentially only three key forest wide standards:

> TEPC Standard 6. Management actions shall be designed to avoid or minimize adverse effects to listed
species and their habitats. For listed fish species, use Appendix B for determining compliance with this
standard.

> SWRA Standard 1. Management actions shall be designed in a manner that maintains or restores water
quality to fully support beneficial uses and native and desired non-native fish species and their habitats, except
as allowed under SWRA Standard 4 below. Use the MATRIX located in Appendix B to assist in determining
compliance with this standard.

> SWRA Standard 4. SWST04 Hydrology and Watershed Processes. Management actions will neither
degrade nor retard attainment of properly functioning soil, water, riparian, and aquatic desired conditions,

except:
a) Where outweighed by demonstrable short- or long-term benefits to watershed  resource
conditions; or
b) Where the Forest Service has limited authority (e.g. access roads, hydropower, etc.).

In these cases, the Forest Service shall work with permittee(s) to minimize the degradation of
watershed resource conditions. Use the MATRIX located in Appendix B to assist in determining
compliance with this standard.

37 See Incidental Take Statement, FWS BO at 138) (explaining this is a contingent decision that does not exempt
project-level take and leaving open the possibility that future projects may cause jeopardy).

%% See e.g. Attachment __, Rhodes, Jonathan J. "Standards needed in LRMPs as part of vital protection for imperiled
native salmonids (November 2003).
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ACS that must be "used" according to SWRA Standards 1 and 4.%

These "descriptive" and procedural standards do not meet the NFMA mandates because they do not
provide adequate assurance of protection for aquatic resources. They depend entirely on
consultation analyses for listed species, leaving areas devoid of listed species with substantially less
of a procedural safety net than listed species. Even for areas covered by consultation analyses, how
aquatic resources are protected ultimately comes down to whether the forests and consulting
agencies' determinations about balancing of short- and long- term impacts are reasonably likely
actually to have a rational basis. But we find no basis for finding that increased reliance on these
subsequent determinations will protect aquatic resources. The ultimate resource protection outcome
is less certain than under the pre-existing interim direction. As NMFS notes, "these overarching
standards4%)lace added burden on project-level Section 7 consultation" compared to interim
direction.

Of additional concern is the fact that the consultation process is undergoing significant change, with
more responsibility proposed to be borne by the managing agencies and less concurrence required
by the Services.*! These proposed regulations further increase concerns about reliance on the
consultation process because they would allow the Forest Service to entirely circumvent the ESA
Section 7 consultation process, which would substantially weakening a key component of these
plans.

As a result, the possibility that harmful management will occur in riparian areas and Priority
Watersheds via grazing, salvage, thinning and logging may be greater under these plans than the
interim direction. There is no reasonable basis upon which to ground an assumption that
consultations will "catch" bad projects and a strong basis to argue that a stronger forest plan is
needed to decrease reliance on judgment calls at later stages of planning.

Heavy reliance on project-level analysis to prevent harm to aquatic resources ignores the fact that
the previous iterations of these management plans were deemed inadequate for the very reason that
they emphasized "planning actions on a site-specific basis, rather than based upon broader
watershed and river basin conditions and capabilities."* A key shortcoming of the prior plans
is that there is no integrated, consistent way to balance the production of good and services with the
needs of aquatic species, and that reconciliation of competing concerns was relegated to the project
level.** We know that this paradigm is a failure, because it leads to inconsistent outcomes, multiple
consultations and inadequate proposals when viewed at the larger scale.** This paradigm should not

39 See e.g. NMFS BO at 52.
40 See e¢.g. NMFS BO at 60.
* Proposed Joint Counterpart Endangered Species Act Section 7 Consultation Regulations and the Environmental
Assessment for the Healthy Forests Initiative Counterpart Regulations (“EA”).
“2NMFS 1995 LRMP Biological Opinion at 36 (emphasis added).
43
Id at 46.
* NMFS BO for this action at 60.
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have been repeated here.

1. Key areas where management practices have not been adequately specified are in riparian
areas, including where they are grazed and on landslide-prone slopes

a. Problems with Riparian Management and Delineation Direction

Riparian Management Standards (MPC 3.1 and 3.2) rely on site-level determinations about
tradeoffs between near and longer term effects.* This is true even for areas where one or more
Watershed Condition Indicator describes a degraded environmental baseline or where overall
watershed conditions are "functioning at risk" or "functioning at inappropriate risk."

In watersheds considered to be "functioning appropriately" direction against "retarding or
preventing attainment" of desired conditions specifically does not apply to impairment of specific
WCI values, but targets only overall "desired future condition." The definition of degradation
specifies that "Where existing conditions are within the range of desired conditions, "degrade"
means to move the existing condition outside of the desired range" 1.e. to and FR or FUR status.
However, it is unclear from the plan direction exactly how one would measure the recovery rate of
overall DFC, rendering this standard an ineffective guide to management.

Degradation of the individual condition objectives (previously RMOs, now WCIs)*® should be
prohibited in order for the riparian standards in these plans to be equivalent to that in the prior
interim direction — Pacfish and Infish did not allow actions to retard or prevent attainment of RMOs.

* For example, 3.1 — Passive Restoration and Maintenance of Aquatic, Terrestrial and Hydrologic Resources reads as

follows:

Standard Management actions, including salvage harvest, may only degrade aquatic, terrestrial, and watershed
resource conditions in the temporary time period (up to 3 years), and must be designed to avoid
resource degradation in the short term (3-15 years) and long term (greater than 15 years). Degrade
and degradation are defined in the glossary.

Standard Wildland fire use and prescribed fire may only be used where they:

a. Maintain or restore water quality needed to fully support beneficial uses and habitat for native and

desired non-native fish species, or

b. They maintain or restore water quality needed to fully support beneficial uses and habitat for native

and desired non-native fish species; or

¢. They maintain or restore habitat for native and desired non-native wildlife and plant species.
Standard Road construction or reconstruction may only occur where needed:

a. To provide access related to reserved or outstanding rights;

b. To respond to statute or treaty, or

c. To address immediate response situations where, if the action is not taken, unacceptable impacts to

hydrologic, aquatic, riparian or terrestrial resources, or health and safety would result.

4 "Retard attainment of desired resource conditions" means: "When an effect resulting from a management action,
individually or in combination with effects from other management actions, within a specified area and timeframe,
measurably slows the recovery rate of existing conditions moving toward the range of desired resource conditions.
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It appears that the standards do define degradation in terms of impairment to individual WCls in
basins considered to be outside "DFC," in FR or FUR basins. Again, from the definition of
degrade: "Where existing conditions are already outside the range of desired conditions, "degrade"
means to change the existing condition to anything measurably worse. The term "degrade" can
apply to any condition or condition indicator at any scale of size or time, but those scales need to be
identified." But it is not clear from this definition how WCls are used to determine whether
permissible degradation is proposed or is occurring, nor how the applicable scale of size or time will
be decided.

The measurable management objectives (watershed condition indicators) still are not adequately
tied to decision-making about riparian or upland management. Decision protocols for linking
watershed condition and trend to the design and approval of management activities should be more
clearly established. These relationships are particularly important given the great extent to which
the meaning of riparian and landslide prone direction relies on monitoring.*’

(i) Riparian area delineation allowing site-level tailoring introduces uncertainty about area that
will be covered by the riparian designation.

The default riparian delineation methods*® are similar to Pacfish/Infish*’, but a third method allows
for delineation "based on a site-specific analysis by a qualified specialist with expertise in the field
of riparian function and ecological processes" to determine "the distance that best encompasses the
extent of [riparian] functions and processes.” >° Biophysical principles that should be considered
include but are not limited to: stream shading, LWD recruitment, fine organic litter, bank
stabilization, sediment control, nutrients and other dissolved materials, microclimate and
productivity, wildlife habitat, windthrow, role of small streams, hill slope steepness.51

Overall, NMFS found that the delineation generally will yield widths similar to or greater than
interim widths.”> We generally agree with this finding for the default and SPTH-based methods, but
the site-level analysis is vulnerable to abuse because line officers are directed to define the area as
"the distance that best encompasses" "riparian functions and ecological processes" without any
associated protocol for how to determine "best." Without additional constraints on the site-specific
riparian delineation option, this option is impermissibly vague.

47 "The effectiveness of RCA and landslide-prone area direction does depend on monitoring and adjustments." NMFS
BOat_ .

*8 A summary of the RCA Criteria and Application appears in the NMFS BO at Attachment 1 (attachment pages 1-3)
and a comparison between the plan provisions and the interim direction appears as Attachment 4 (attachment pages 10-
14) and Attachment 6 (pp. 14-_ ).

* "The outer extent of the inner gorge was dropped from the proposed approach because of the general absence of this
channel/valley form within the SWIE. Since landslides and landslide-prone areas are not always located in riparian
areas, the Revision has also removed these areas from RCA designation. Instead, Forest-wide direction has been
written to address protection of landslides and landslide-prone areas."

SO NMFS BO, Attachment 1 at 3.

3! See e.g. Spence et. al. 1996.

2 BO at 85.
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The agency does not have a good track record of implementing riparian guidance where excessive
discretion exists for changes to riparian management objectives and riparian area delineation.”

The chartering of the Interagency Implementation Team and ensuing implementation of solid
accountability mechanisms was largely a result of extensive and flagrant abuse of discretion by line
officers where changes were allowed to be made in riparian management objectives and riparian
area delineation based on site-specific analysis.”

Riparian delineations must be consistent with the Aquatics SIT report, which found that 300 foot
minimum riparian zones typically are necessary to provide for most riparian functions, and that
greater measures are needed to conserve or rehabilitate riparian structure and function on steeper
and/or unstable slopes. This recommendation was borne out by field tests of the default widths.
The tests found that while 300 feet was adequate in most areas on the Okanogan, it turned out to be
as much as several hundred feet short of the mark for most areas on the Idaho Panhandle.™

b. Grazing Standards are inadequate

The key forest-wide standard specifically applicable to grazing is:

RASTO1: Maximum forage utilization of representative areas within each pasture shall not exceed
either a maximum of 45% use or a minimum 4-inch stubble height of hydric greenline species,
whichever comes first in RCAs.

The other standards applicable to grazing are generally applicable to all land uses:

TEPC Standard 6: All actions designed to minimize or avoid effects to ESA-listed species)

SWRA Standard 1: Maintain or restore water quality (with exceptions for limited authority)

SWRA Standard 4: Do not degrade or retard attainment of PFC (properly functioning stream
conditions) (note: Not WCls) (with exceptions for limited authority)

>3 Williams, 1997.

3% Pacfish/Infish Implementation Team, Field Reviews from 1995 and 1996 (finding wide variation and widespread
failure to fully implement interim direction and supporting need for prescriptive standards to limit riparian salvage,
thinning, grazing and roadbuilding)

53 USDA Forest Service, Idaho Panhandle National Forest, "INFISH Test of Alternatives C.D,E and Watersheds
Analysis on the Idaho Panhandle and Okanogan National Forests, June 18, 1996 (File Code 2600) (transmittal cover
memo from Dave Wright, INFISH Team Leader to Steve Mealey, UCRB Team Leader and Jeff Blackwood, Eastside
EIS Team Leader, June 18, 1996). This report found that when watershed analysis is used to define riparian areas in
Trestle Creek on the Idaho Panhandle, RHCAs ranged from 125 to 1000 feet, averaging 290 feet on each side for the
mainstem and for tributaries and sensitive landforms, RHCAs ranged from 125 to 1250 feet, and averaged 500 feet on
each side of the stream. On the Okanogan, using the Toats Coulee watershed for the test. Under some conditions it
found that widths could be decreased from defaults but that they needed increasing where: roads were in or adjacent to
riparian; there were lots of stream crossings; there were lynx or deer migration corridors, riparian vegetation is degraded

or there is mass wasting going on.
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Elimination of the detrimental effects of livestock in riparian areas is one of the top two restoration
actions identified by the Aquatics Science Team of the ICBEMP and other investigators.”® It is,
therefore, both necessary and appropriate to specify the conditions under which riparian grazing
should not occur. None of the above standards adequately specifies when and where livestock use
must be prohibited in riparian areas to allow for recovery. However:

"it is absolutely essential to develop standards that provide robust protection for native
salmonids and their habitats from the effects of grazing. Such standards include eliminating
grazing in the riparian areas of streams that are innately susceptible to grazing damage.
Such streams include those with the following attributes: banks composed of fine-grained,
non-cohesive soils, perennially saturated banks, streams lacking deep-rooted vegetation, or
in a degraded condition with respect to vegetation, shade, water temperature, overhanging
banks, bank stability, pool, or fine sediment levels in channel substrate."”’

Limiting grazing impacts under the LRMPs unjustifiably depends on enforcing utilization and
stubble height standards. There is no basis to support a finding that a 45% utilization and 4 inch
stubble height would adequately protect riparian areas from grazing-caused degradation. This is not
an adequate approach for reasons detailed in the attached expert statement from Jonathan Rhodes.
In addition to enforcement problems inherent to this approach:

* "forage utilization standards do not prevent damage to soils, streambanks, and soil
hydrology caused by trampling or damage to trout habitat from elevated sedimentation from
the combined impacts of grazing";

* "Livestock can cause significant bank damage, including bank destabilization and
destruction of overhanging banks at forest levels well below 25%;"

* "Field reviews indicate that forage utilization standards are an ineffective approach to

restoration and protection in degraded reaches, wet meadows, seeps, and travel corridors . .
n58

The most effective approach is to prohibit

"riparian grazing in systems with high water temperatures, degraded riparian vegetation,
unstable banks, elevated sedimentation, with attributes rendering them susceptible livestock
damage, and/or where stream and riparian conditions are unknown (Anderson et al., 1993;
Henjum et al., 1994; Rhodes et al., 1994; USES, 2000)."*

We note that similar standards were recommended by the Services and the EPA in their 1995

%% See Rhodes, Attachment .
" Rhodes, Attachment _ at 5.
*1d. at 5-6.

*1d. at 7.
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submittal during the ICBEMP process.”

c. Management of Landslide Prone Areas is not certain to avoid increasing landslide frequency and
adverse impacts in violation of NFMAs mandate to insure against detrimental changes in soil, slope
an watershed conditions

The Plans' management direction does not provide certainty of that management will not cause
increases in the rate and adverse impacts of landslides

Landslide-prone areas are addressed in forest-wide direction and associated guidance, but they are
not delineated as part of the RCA designation as with Pacfish/Infish and no forest-wide
management standards apply. Rather, a coarse/fine filter approach is used and "appropriate
practices" will be identified at the project level. Thus, the question of what kind of practices will
avoid increased incidence of sliding is deferred.

The only standard that specifically applies on landslide-prone areas is:

SWRA standard 12: Site-specific analysis or field verification of broad-scale landslide-
prone models shall be conducted in representative areas that are identified as landslide prone
during site/project scale analysis involving proposed management actions that may alter
soil-hydrologic processes. Based on the analysis findings, design management actions to
avoid the potential for triggering landslides. Refer to the Implementation Guide for
Management of Landslide and Landslide Prone Areas located in Appendix B to help
determine compliance with this standard.

In addition, two guidelines (SWRA 3 and 4) deal with identification of "controlling and
contributing factors" to slope stability and field verification both of which reference Appendix B
again.

Appendix B calls for application of "appropriate management restrictions" to avoid and prevent
landslides, including "Standard Practices" in stable and low hazard areas, "Limited Practices" in
Moderate Hazard Areas with low to moderate relative risk and "Restricted Practices" in high hazard
or moderate hazard areas with high relative risk. It is stated in Appendix B (is this a standard or is
it guidance?) that "[o]n extreme slopes abandonment of the area may be the best environmental and
economic solution," but road building and harvest on even the highest hazard areas is not explicitly
deemed off-limits.®’ Rather, managers are told that "Chapters 3 and 4 of the publication, 4 Guide

% NMFS, FWS and EPA called for elimination or suspension of grazing in riparian areas not meeting habitat or
sediment objectives where grazing is a factor of the degradation or is limiting the rate of recovery. Grazing was also
restricted adjacent to critical habitat containing wet meadows, where protective measures are not assured of
implementation or enforcement, where livestock cannot be prevented from entering off-limits riparian areas and where
access cannot be eliminated during spawning and rearing. NMFS, USFWS, EPA, "Early submission" Aquatic
Conservation Strategy (November 11, 1995).

ol B-45.
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for Management of Landslide-Prone Terrain in the Pacific Northwest (Chatwin et. al. 1994)
provides good assistance in both field-identifying landslide prone areas and developing site-specific
management practices and mitigation on LSP areas."®* There is inadequate specificity regarding
what practices are considered to fit each category, although a list of factors contributing to
landslides is provided.®> "Limited practices" and "restricted practices" are described as follows:

"Limited Practices — (In Moderate Hazard Areas with Low to Moderate Relative Risk)
Management actions are designed with review and guidance of appropriate resource
specialists. Limited practices may included but are not limited to: reducing yield or basal
area removal of forested vegetation, increased rotation lengths, selective harvest with full
suspension yarding, relocating existing or proposed road alignment, improving road
drainage design, etc.

Restricted Practices — (In High Hazard or Moderate Hazard Areas with High Relative
Risks). Management actions are severely restricted or eliminated so as to minimize
initiation of landslides and effects to other resources.®*

In addition to the dubitable status of this direction as a Standard (it appears only in an Appendix), it
is not specific enough to ensure there is no management induced increase of mass wasting on those
sites most likely to affect aquatic resources.

Furthermore, there is no standard or guidance with respect to the assignment of risk categories to
particular areas or sites, so we have no assurance as to what part of the landscape will be protected
with which practices. Although there is reference to Dixon et. al. 1999 in association with the
coarse filter hazard rating, the protocol for this hazard rating scheme is not clear from the decision
documents and does not appear, but should appear, as a par of the management standards.®’

If these Plans are to retain a naturally functioning sediment regime, as they purport to do and as
NMFA requires, then LSP areas should not be harvested at all, as human modification of such
slopes will increase the probability of slope failure above the natural background level — a
proposition supported by landslide inventories that document increased landslide frequency after
clearcutting, laboratory experiments on rooted, artificially reinforced soils, slope stability analysis
of field data and numerical modeling analyses.®® The assumption behind the language pertaining to
limited and restricted practices is that there is a safe way to harvest in landslide prone areas, even
though this has not been shown to be the case in any study of which we are aware. Prohibiting

62 1d.

63 B-45 (listing vegetation alteration, root strength, soil depth, contributing basin size and roads).

5 Appendix B-47.

65 B-43 (referencing Dixon et. al. and LSP hazard ratings).

5 See. e.g. Burroughs and Thomas, 1977; Waldron, 1977; Ziemer and Swanson, 1977, Gray and Megahan, 1981;
Waldron and Dakessian, 1981; O'Loughlin and Ziemer, 1982; Burroughs, 1985; Buchanon & Savigny, 1990; Sidle,
1991; Reistenberg, 1994; Montgomery, Schmidt, Greenberg, and Dietrich, 2000 as cited in Declaration of William
Dietrich filed in the United States District Court for the District of Oregon Civ. No. 02-00243-BR (PRC v. Brown).
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forest clearing is the most effective way to reduce logging-induced slope failures on landslide prone
terrain; yarding mitigation practices do not address the loss of root strength and are therefore
unlikely to reduce the increased occurrence of landslides resulting from the loss of root strength.®’

In sum, the NMFA's mandate to insure against irreversible detrimental changes in soil, slope and
watershed conditions has not been met.

B. Management standards that allow for degradation, even if "short term" or
"temporary" degradation do not protect water bodies from "detrimental changes in
temperature and sediment" through harvest, salvage and thinning operations that "are
likely to seriously and adversely affect water conditions or fish habitat."

The Services correctly recognize that the environmental baseline is "jeopardy" and that further
management-caused aquatic degradation cannot lawfully be allowed:

"Generally, combined effects of past and present land management actions and facilities are
contributing to degraded watershed conditions and a functioning at risk condition. Past
riparian disturbance has occurred in association with land use activities in most subbasins.
Overall watershed conditions are a result of mostly past activities (prior to P/I), and existing
facilities (most notably roads) that degraded overall conditions, primarily in riparian

areas."®

"Since the habitat biological requirements of the listed species are not being met under the
environmental baseline, baseline conditions in the action area would have to improve to
meet those biological requirements not presently met. Any further degradation or delay in
improving of these conditions would increase the amount of risk the listed species presently
face under the environmental baseline."

1. Short-Term/Long-Term Tradeoff Decisions Vulnerable to Abuse. Despite the above-quoted
finding about the environmental baseline, actions are allowed that may have temporary of short-
term adverse effects on fish habitat as long as these are outweighed by demonstrable benefits to fish
habitat over the long term. We agree with NMFS that there are serious doubts about whether long-
term benefits would actually be demonstrable due to the high possibility of error in estimates of
long-term benefit. For example, "[p]rojects that build road to allow thinning of trees to reduce the
risk of uncharacteristic wildfire .. may produce the adverse effects related to road construction but
less benefit than projected," while road obliteration benefits would be easier to show. This
standard clearly "puts the onus on project level planning and consultation to allow risks to listed

87 See e.g. Declaration of Dr. David R. Montgomery and sources cited therein, filed in the United States District Court
for the District of Oregon Civ. No. 02-00243-BR (PRC v. Brown)(stating that mitigation methods other than vegetation
retention are not known to be effective at maintaining background levels of risk for mass wasting).

% NMFS BO at 47.

% 1d at 48-49.
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fish, based on benefits that are very difficult to project accurately and that can be overestimated."”
These standards do not adequately protect either listed fish, unlisted aquatic species or water
conditions as required by NFMA.

2. The plans’ definition of "maintain' actually allows for degradation. Degradation is allowed as
long as condition remains in the "functioning appropriately range" as defined in the Matrix. Areas
"functioning appropriately" may therefore be degraded so long as the action does not kick the area
into next lower category (functioning at risk).”’ Although the consulting agencies called for
identification of effects on specific WCls, no new specific decision constraints as a result of these
impacts is required in areas deemed "functioning appropriately,” implying that degradation of one
or more indicator is allowed .

3. Degradation allowed in Temporary Time Period. Management Prescription Categories 3.1
(Passive restoration emphasis) and 3.2 (Active restoration emphasis) standards are applicable to
riparian areas. These MPCs are problematic in that they allow degradation of aquatic, terrestrial,
and watershed resource conditions in "the temporary time period" which is defined as "up to 3
years." Not only does this create the potential for activities which could jeopardize listed species,
the allowance of up to a 3 year decrease in water quality conflicts with Clean Water Act mandates.
(See pp. __ infra).

When NMFS addressed the problem of the temporary and short-term impacts being allowed under
the standards, it stated the approach it intends to use in project-level consultation and in so doing
confirmed that additional standards establishing a presumption against all impacts that are not
extremely temporary or seasonal is needed:

" .. .NOAA Fisheries finds that, when applying the SWIE Matrix at the project level, it
would generally not be appropriate to allow adverse effects on a listed fish species (through
action-related reductions in water quality, streambank condition, etc) that extended beyond
even a seasonal time-frame (e.g. hours to days, or an in-water work window etc.).

"Although the time periods defined in the Appendix B glossary allow for degradation of fish
habitat for up to four life-cycles, NOAA Fisheries finds SWIE Matrix implementation
guidance provides the necessary clarifications for applying SWRA Standard 4 during
project-level implementation, and thereby identifying and minimizing effects on listed fish
through project planning and implementation." "

These statements support the inclusion of additional management direction which clarifies exactly
what "application of the matrix" means and explicitly prohibits impacts that extend beyond hours or

% NMFS BO at 61.
"' See BO at 60-61 and Terms and Conditions, discussed above.
> NMFS BO at 53.
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days, as indicated is appropriate in the BO.

We further note that the NMFS BO requires the FS to clarify the definitions of "maintain" and
"duration of effects" in project-level application of the SWIE matrix, thereby acknowledging the
tension between direction to avoid degradation and the loose definition of maintain in the LRMPs.
The BO calls for identification of "any measurable change in WCls (including reductions within the
functioning appropriately category, which the LRMPs classify as maintain)" as well as evaluation
of adverse effects on listed species and habitats. However, it does not say what management
implications flow from identification of WCI degradation. It does require projects to avoid or
minimize adverse effects, such as "incremental reduction of high quality habitats.""

C. This Action Violates the Clean Water Act and the Administrative Procedures Act

The overriding goal of the Clean Water Act is to restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters. See CWA § 101, 33 U.S.C. § 1251.

The Forest Service must comply with Idaho's water quality standards pursuant to CWA § 313, 33
U.S.C. § 13237

A significant proportion of the stream listed as impaired under Section 303(d) of the Clean Water
Act in Idaho are on federal lands, including those of the Southwest Idaho Ecogroup. Therefore, in
many watersheds of the SWIE, sediment levels exist which will or are likely to render water bodies
harmful, detrimental, or injurious to fish and aquatic life, as demonstrated by the listing multiple
water quality limited segments.

On listed streams without TMDLs, until a TMDL is developed the Forest Service lacks sufficient
information to proceeding with this activity to fulfill its duties to protect fish, water quality, and
aquatic habitat. The Forest Service’s decision is not in accordance with the Clean Water Act and its
implementing regulations, and it is arbitrary and capricious in violation of 5 U.S.C. § 706(2)(A).

Compliance with water quality standards means not only meeting ambient standards, but also
comporting with the antidegradation policy.

The proposed plans explicitly allow projects to proceed that would result in further degradation to
listed streams. The LRMP management standards conflict with the Clean Water Act in that near-
term water quality degradation is allowed where longer-term purposes are served. Two standards

7 NMFS BO at 90.
™ The Clean Water Act applies directly to federal agencies. Federal agencies:

...having jurisdiction over any property or facility, or engaged in any activity resulting, or which may
result, in the discharge or runoff of pollutants ... shall be subject to, and comply with, all Federal, State,
interstate and local requirements, administrative authority, and process and sanctions respecting the control and
abatement of water pollution in the same manner, and to the same extent as any nongovernmental entity ... the
preceding requirement shall apply to any requirement, whether substantive or procedural. 33 U.S.C. § 1323

(a).
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exemplify this tradeoft:

> SWRA Standard 4. SWST04, Hydrology and Watershed Processes, read in relevant
part: "Management actions will neither degrade nor retard attainment of properly
functioning soil, water, riparian, and aquatic desired conditions, except . . . [w]here
outweighed by demonstrable short- or long-term benefits to watershed resource conditions."

> SWSTO07 reads: "Within legal authorities, ensure that new proposed management
activities within watersheds containing 303(d) listed water bodies improve or maintain
overall progress toward beneficial use attainment for pollutants that led to the listing.
[emphasis added].

Both standards run afoul of CWA requirements due to their focus on benefits to "watershed
resource conditions" over longer timeframes and "overall" progress, without regard for short-term
degradation that does not comport with antidegradation requirements. Particularly on streams
where water quality is impaired under Section 303 of the CWA, the Forest Service's duty is clear:
no action that further impairs the stream for parameters already not being met is lawful, unless and
until such impact can be demonstrated to comply with a load allocation set as part of a watershed
specific TMDL.” This mandate should be translated into a clear management standard that
explicitly prohibits management impacts that impair already-impaired streams.

Under the LRMPs, "degrade" is defined as follows: "To degrade is to measurably change a
resource condition for the worse within an identified scale and time frame. Where existing
conditions are within the range of desired conditions, "degrade" means to move the existing
condition outside of the desired range. Where existing conditions are already outside the range of
desired conditions, "degrade" means to change the existing condition to anything measurably worse.
The term "degrade" can apply to any condition or condition indicator at any scale of size or time,
but those scales need to be identified. This definition of "degrade" is not intended to define
degradation for the State of Idaho as it applies to their Antidegradation Policy (IDAPA
16.01.02.051)."

The plans' definition of "maintain" actually allows for degradation. Degradation is allowed as long
as condition remains in the "functioning appropriately range" as defined with reference to the
Matrix. So, areas "functioning appropriately" may be degraded so long as the action does not kick
the area into next lower category (functioning at risk).”® Although the consulting agencies called
for identification of effects on specific WCls, no new specific decision constraints as a result of
these impacts is required by the Plans. Again, this direction does not comport with legal duties on
impaired streams for water quality parameters that led to 303(d) listings nor does it comport with

73 See Sierra Club v. Austin, CV 03-22-M-DWM, Slip Opinion at 18 (supporting injunction on timber harvest in the
Lolo National Forest where additional sedimentation would enter a stream listed as impaired for sediment and for which
no TMDL has been developed).

76 See BO at 60-61 and Terms and Conditions, discussed above.
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the antidegradation policy generally.

D. "High Risk' Management Prescription Categories do not comport with the
requirements of NMFA to "insure' against adverse impacts related to water
conditions, fish etc.

The consultation record concedes that certain types of “active” restoration focused on silvicultural
manipulation is risky for aquatic resources.”” For example, NMFS weighed risks from mechanical
vegetation treatments against those of wildfire.

"Where strongholds for ESA-listed anadromous fish species overlapped with a rating of high
uncharacteristic wildfire risk, NOAA Fisheries has determined that the risk of adverse
effects from fuels reduction treatments may pose a higher risk of adversely affecting listed
fish than a wildlife in those subwatersheds. Subwatersheds at high risk of uncharacteristic
wildfire that are also considered strongholds for listed salmon and steelhead occur only in
the Little Salmon Rivers and the South Fork Salmon River subbasins."”

This is supported by the work done during ICBEMP which evaluated the comparative risks to
aquatic resources from fire and from the silvicultural treatments being proposed to reduce fire risk.”